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(i) 
QUESTIONS PRESENTED 


I 


a. Does a federal district court have nunc pro tunc authority to 
amend the substance of a divorce decree after a lapse of five years to 
condition child maintenance upon their presence in the jurisdiction 
where no such provision was directed by the court nor included in the 
decree, and the court in fact signed the judgment it intended? 


b. Where the father and mother litigated minor children's right 
to permanent maintenance arrearages under a divorce decree and a 
judgment for arrearages became final, is the father estopped to re- 
litigate the same issue before another court on his motion to amend the 
original divorce decree nunc pro tunc and to vacate the final judgment 
for maintenance arrearages? 


II 


a. Does the court have power and authority to cancel out perma- 
nent child maintenance arrearages, and modify future maintenance 
without a hearing through nunc pro tunc amendment of a divorce decree 
which stood unquestioned for five years? 


b. Does a mother's removal with her children from the jurisdic- 
tion without first obtaining permission of court, the right of visitation 
at reasonable times and places having been reserved in the divorce 
decree to the father, justify and empower the court to cancel out perma- 
nent child maintenance through nunc pro tunc amendment of the decree 
without hearing on the merits? 


Til 


If a divorced father fail for five years to seek aid of the court to 


correct a child visitation problem and then permits a judgment for child 
maintenance arrearages against him to become final, and if he fail and 


refuse for five years to make maintenance payments to his children as 
ordered by the court, although financially able, is he entitled to equitable 
relief? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 
I. 


(a) The Court Has No Power Or Authority To 
Amend Nunc Pro Tunc Its Judgment Of Five 
Years Standing When It In Fact Had Signed 
The Judgment It Intended - 


After The Right To Child Maintenance Was 
Litigated Adversely To The Father And A 
Judgment For Arrearages Became Final, 
The Matter Is Res Judicata And The Father 
Estopped To Relitigate The Same Issue On 


His Motion To Amend The a Divorce 
Decree Nunc Pro Tunc : ; 


Permanent Child Maintenance Awarded In 
A Divorce Decree Cannot Be Modified 
Retroactively 


Children Are Entitled To Collect Permanent 
Maintenance Even Though They Be Removed 
From The Jurisdiction By The Mother, Hav- 
ing Custody, Without First Saran Permis- 
sion Of Court : 


A Father In Wilful moire Of Court For Years 
For Non-Payment Of Child Maintenance And Who 
Fails For Five Years To Seek Assistance Of The 
Court To Remedy A Visitation Problem Is Guilty 
Of Laches And Comes Into Court With Unclean 
Hands. He Is Not Entitled To Financial Relief 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,163 


NAOMI E. JACKSON, 


Vv. 


FRANKLIN B. JACKSON, 
Appellee. 


APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from two judgments of the United States Dis- 
trict Court for the District of Columbia granting appellee's: motions to 
amend a divorce decree nunc pro tune and to vacate a money judgment 
for accumulated child maintenance arrearages. The jurisdiction of this 
Court is invoked under Title 28, U. S. Code, Sections 1291-2. 








2 
STATEMENT OF THE CASE 


Appellant-wife's suit for limited divorce on the grounds of cruelty 
was contested. At conclusion of the trial December 17, 1953, the court 
(McGuire, J.)'(J.A. 3-4) announced its finding that the preponderance of 
the evidence showed physical abuse of appellant entitling her to a 
decree of limited divorce and $20.00 weekly as permanent maintenance 
for the two minor children of the parties, 2 and 3 years of age, and 
custody, but that she was not entitled to alimony or counsel fees and 
would have to continue employment for her own support. The court 
chastized appellant for breaking up the home after having found, among 
other acts of physical cruelty, that appellee struck her in the face 
blackening an eye, knocked her down and kicked her. The court also 
announced suspension of pendente lite maintenance, $20.00 weekly, and 
withheld signature of the decree until the children then with appellant's 


parents in Boston were returned to the jurisdiction. Appellant was 


given time to return the children and cautioned not to remove them 


from the jurisdiction without permission. 


On January 9, 1954, appellant notified appellee the children were 
in the jurisdiction and submitted counsel a proposed judgment for 
limited divorce. It was returned signed as "seen" and then filed with 
and signed by the court February 2, 1954, directing appellee to pay 
$20.00 weekly maintenance for the children and reserving to him the 
right of visitation at reasonable times and places (J.A. 5). 


Early July, 1954, appellant visited her parents in Boston on 
vacation, taking the children with her. On return to her employment 
she did not bring the children and in September, 1954, she removed to 
Watertown, Massachusetts, where her government employment had 
been shifted (J.A. 6). 


Appellee stopped maintenance payments on his own initiative in 
September, 1954. On October 1, 1958, appellant moved the court to 
ascertain and reduce accumulated arrearages to a judgment certain 
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(J.A. 6). Appellee Opposed on the ground he had been deprived of visita- 
tion with the children in the District of Columbia (J.A. 7) and upon hear- 
ing November 14, 1958, the court (Pine, J.) entered judgment for appel- 
lant in the sum of $3,960.00 (J.A. 9). No appeal was on 


Three months later, February 17, 1959, appellee moved to cor- 
rect nunc pro tunc the judgment of limited divorce entered February 2, 
1954, and to vacate the money judgment of November 14, 1958, alleging 
as grounds inadvertence and error in phraseology of the | divorce decree 
(J.A. 9). Appellant opposed (J.A. 13). At hearing March 19, 1959, the 
court (McGuire, J.) reviewed its oral pronouncement of December 17, 
1953, and indicated a possibility appellant perpetrated a fraud upon the 
court, or that she had vitiated any benefit to her under the decree by 
taking the children from the jurisdiction without first obtaining permis- 
sion (J.A. 19, 20). Counsel's requests for leave to present sworn testi- 
mony on the question of fraud were denied and the motions taken under 
advisement (J.A. 21). | 


By memorandum of March 20, 1959, the court advised the parties 
both of appellee's motions would be granted (J.A. 21). Appellant there- 
upon filed motions March 30, 1959, for alimony, increased maintenance, 
and for a stay in entry of the orders (J.A. 23). Judgment was entered 
April 6, 1959, amending the decree nunc pro tunc to February 2, 1954, 
and providing that appellee should pay $20.00 weekly maintenance only 
when the children were in the District (J.A. 25, 26). Another order, 
Same date, vacated the judgment of November 14, 1958 (J.A. 26). Ap- 
pellant's motions were denied by fiat April 10, 1959 (J.A. 23). Notice 
of appeal was filed April 21, 1959 (J.A. 27). : 








4 
STATEMENT OF POINTS 


I 


a. The court had no power or authority and/or committed mani- 


fest abuse of discretion in vacating and amending on April 6, 1959, nunc 
pro tunc to February 2, 1954, a judgment of limited divorce. 


b. The judgment of November 14, 1958, for accumulated child 
maintenance, from which no appeal was taken, made the issue res adjudi- 


cata. The appellee was estopped to relitigate the issue. 


II 


a. The court was without power or authority and/or committed 
manifest abuse of discretion in cancelling out accumulated child main- 
tenance under the divorce decree. 


b. In the absence of specific restraint in the decree, it is manifest 
abuse of discretion, if the authority exist, for the court to modify child 
maintenance both retrospectively and prospectively solely because the 
mother removed the children from the jurisdiction without first obtain- 


ing permission. 


Il 


The appellee was guilty of laches and in contempt. of court for 
years. He was not entitled to relief. 


SUMMARY OF ARGUMENT 
I 


a. The divorce decree was prepared strictly in accordance with 
the directions of the court, then submitted to opposing counsel who 
signed it "seen". The court adopted it by signature and it became prima 
facie the official judgment of the court. The court, in fact, signed the 
order it intended, and there existed no clerical or judicial error to 
correct. 





5) 


The discovery five years later that a restrictive clause con- 
ditioning child maintenance upon retention of the children in the juris- 
diction might have seemed feasible and advisable is hindsight, and does 
not empower the court to sit in revisory or appellate review of its own 
judgment and amend the substance of the original decree through nunc 
pro tunc action to include something that was not there before. Under- 





lying considerations and lapses or omissions of the court or counsel, if 
in fact they exist, cannot be repaired under the guise of nunc pro tunc 
amendment. 


b. The parties here involved appeared previously before another 
court on the wife's motion to ascertain and reduce to judgment unpaid 
child maintenance directed in the decree. The wife urged application of 
the Kephart rule. The husband argued to the contrary and further 
defended on the ground the wife had removed with the children from the 
jurisdiction and that he had been deprived of visitation, The court ad- 
hered to the Kephart rule and entered judgment for the arrearages. No 





appeal was taken. The same parties, the same law and the same issue 
were involved in appellee's motions to amend the divorce decree nunc 
pro tunc and vacate the arrearage judgment. The matter was res ad- 

judicata and the appellee estopped to relitigate the issue. 


II | 


a. Permanent child maintenance payments under a decree of 
divorce are in the nature of judgments as each becomes due. The court 
has no authority to modify retroactively and only prospectively upon ap- 
propriate hearing. The court here circumvented the rule by nunc pro 
tunc amendment of the original divorce decree some five years old and 





thereby cancelled out all arrearages and modified future maintenance 
of the children without a hearing. The court did not have the power or 


authority and/or it was manifest abuse of discretion. 


b. A father has a fixed and definite obligation to help support his 


children regardless of dereliction alleged on the part of the mother, and 
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the removal of children from the jurisdiction, in and of itself, where 


there is no separation agreement between the parties or a prohibition 


in the order, cannot be raised in bar of the mother's right to receive 
the maintenance. The children are pawns of a broken home and the 
maintenance for their benefit, not the mother. She occupies a position 
in the nature of a trustee for application of maintenance to the use and 
benefit of the children. The children, through their mother who has 
custody, are entitled to all arrearages, and it was manifest abuse of 
discretion for the court to take away their estate and leave them owing 
money to their father by virtue of a nunc pro tunc order and an order 


vacating a final judgment for moneys due. 


iil 


The father of the minor children slept on his rights for five years 
through failure to seek aid of the court to remedy a visitation situation 
of which he was aware at all times. He further slept on his rights by 
permitting a judgment against him for child maintenance arrearages to 
become final. Always financially able to make maintenance payments, 
he was in wilful contempt of the court for almost five years for failure 
to help support his own minor children as ordered by the court. The 
default is admitted. He was therefore guilty of laches and came into 
court with unclean hands. Under all maxims of equity he was not en- 
titled to financial relief. 





7 
ARGUMENT 


I 


a. After Five Years The Court Does Not Have Power 
Or Authority To Correct And Amend Nunc Pro Tunc 
A Final Judgment On The Theory It Did Not Fully 
Or Correctly Reflect The Judgment Of The Court 
When In Fact The Court Signed The Judgment It 
Intended. | 


Appellee argued inadvertent "omission" Lin support of his motion 
to correct the divorce decree nunc pro tunc. The court first stated the 
issue was whether the appellant had perpetrated a fraud upon the court 
(J.A. 19): | 


| 
It is a question as to whether or not there was a 
fraud perpetrated upon the court. That is the point. 


* * 2k 


But the point is, I am only concerned with one 
aspect, I am not concerned with the parties. Iam 
only concerned with whether I was put upon. | 


Fraud upon the Court does not involve application of Rule 60, 
F.R.C.P., and when proven or admitted supplies authority to set aside 
or reduce both accrued and prospective instalments of alimony. Dausuel 
v. Dausel, 90 U.S. App. D.C. 275, 195 F.2d 774. The burden of proving 
fraud and misrepresentation, however, is on the applicant and fraud is 
not to be presumed but must be proven by clear and convincing evidence. 


Assmann v. Fleming, 159 F.2d 332; Fiske v. Buder, 125 F.2d 841. 


The court abandoned fraud as a ground for amending the order. 


This is so because appellant's allegations of justification and good faith 
in removing from the jurisdiction were not denied by appellee and the 
court admitted they might well be true (J.A. 21). Further, the court 


1 Rule 60(a), F.R.C.P., provides: | 


Clerical mistakes in judgments, orders, or other parts 
of the record and errors therein arising from oversight 
or omission may be corrected by the court at ey time 
of its own initiative or on motion of any party . 
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denied appellant opportunity to present evidence and testimony on the 
point (J.A. 20, 21). 


The court next stated the question to be whether the judgment 
was vitiated for the sole reason that appellant removed with the chil- 
dren from the jurisdiction without first obtaining permission (J.A. 21): 


She was told not to take the children out of the 
jurisdiction. She did it. That is all. 

* a * 
Now the only question is whether or not that 
activity on her part, that act on her part, is of 
sufficient character for me to vitiate the judg- 
ment entered. 7 


The court also abandoned that point, for the order correcting the 


judgment for limited divorce is grounded on the fact it appeared "to the 


Court that the Judgment signed in this cause on February 2, 1954 did 
not fully or correctly set forth the decree of the Court as voiced by the 


Court at the time said decree was passed" (J.A. 25). 


The foregoing phraseology indicates a claim of error. The dis- 
tinction between clerical and judicial error is discussed in Freeman on 
Judgments, Vol. 1, 5th Ed., 284, § 146: 


", . . ‘clerical’ is employed in a broad sense 
as contradistinguished from ' judicial' error and 
covers all errors, mistakes, or omissions which 
are not the result of the exercise of the judicial 
function. In other words, the distinction does not 
depend so much on the person making the error 
as upon whether it was the deliberate result of 
judicial reasoning and determination, regardless 
of whether it was made by the clerk, by counsel 
or by the judge.” 


Clerical error under Rule 60 has a common meaning, a simple 
mistake in writing or other performance, an innacuracy or omission. 
Hindsight is none of these. The decree of February 2, 1954, was drawn 
strictly in accordance with the instructions of the Court; it was seen 
and signed by appellee's counsel and then considered and signed by the 
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Court as its official judgment. The decree was prima facie the judg- 
ment of the court, United States v. Hark, 320 U. S. 531: 


Where, as here, a formal judgment is signed 
by the judge, this is prima facie the decision or 
judgment rather than a statement in an opinion or 
a docket entry. In recent cases we have so treated 
it. | 


The foregoing cited England v. Gebhardt, 112 U. S. 502, 506, 
noting that an opinion in the federal courts is not a part of the record 


proper. | 


Appellee did not request the court to limit visitation to the Dis- 
trict, and the court did not direct such a limitation be placed in the 
decree. It had authority to do so at the time. If, in fact, there were 
error in the decree, it was judicial and not clerical. Inaction ora 
lapse, however, is not error and cannot be corrected by amending the 
decree in substance. In any event, there is no error to correct when 
the court signed the order it intended. 3 


Freeman on Judgments, Vol. 1, 5th Ed., 273, 8 141: 
| 

The general power to correct clerical errors and 
omissions does not authorize the court to repair its 
own inaction, to make the record and judgment say 
what the court did not adjudge, although it had a 
clear right to do so. The court cannot under the 
guise of correcting its record put upon it an order 
or judgment it never made or rendered, or add 
something to either which was not originally in- 
cluded although it might and should have so ordered 
or adjudged in the first instance. It cannot thus 
repair its own lapses and omissions to do what it 
could legally and properly have done at the right 
time. A court's mistake in leaving out of its deci- 
sion something which it ought to have put in, and 
something in issue of which it intended but failed to 
dispose, is a judicial error, not a mere clerical 
misprision, and cannot be corrected by adding to 
the entered judgment the omitted matter on the 
theory of making the entry conform to the actual 
judgment rendered. So if a solicitor inadvertently 





10 


omits from a decree some clause which he intended 
to insert, and presents the decree to the judge, who 
adopts it as the judgment of the court, this is no 
ground for an amendment, for the facts do not show 
that the court intended to pronounce any different 
decree from the one prepared by the solicitor; and 
to change the record would be equivalent to exer- 
cising a revisory power over the judgment itself by 
the same authority that pronounced it. 


The Court quoted excerpts from Hazel-Atlas Co. v. Hartford Co., 
322 U. S. 238, in its memorandum to the parties reciting the rule of 
equity (J.4. 22). Proven fraud upon the court was involved in that case. 
The court there stated: 


But it is to be noted that where occasion has 


demanded, where enforcement of the judgment is 
“manifestly unconscionable", they have wielded the 
power without hesitation. 
* * * 

| This equity rule, which was firmly established 
in English practice long before the foundation of our 
Republic, the courts have developed and fashioned 
to fulfill a universally recognized need for correct- 
ing injustices which, in certain instances, are 
deemed sufficiently gross to demand a departure 
from rigid adherence to the term rule. (emphasis 
= ESS EES 


supplied). 


While the end of term rule was abolished by Congress in 1948,” 
the requirements justifying use of such extraordinary power beyond the 
term have not been changed. The following comment is found in United 
States v. Ohio Power Co., 353 U. S. 98: 


But the history of 8 452 indicates that the courts 
were to have no power to re-examine their judg- 
ments otherwise than in accordance with their 
established rules or statutes. 
The reasoning then of the Supreme Court In re Wright, Petitioner, 
134 U. S. 136, 150, applies to this situation even though the end of the 


term rule not apply: 


2 08 U.S.C. 452 
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The case of Hyde v. Curling, 10 Missouri. 227, 
which was also a civil suit, and seems to have been 
very well considered, is thus stated in the syllabus 
of the report: "A court has power to order entries 
of proceedings had by the court at a previous term 
to be made nunc pro tunc, but where the court has 
omitted to make an order which it might or ought 
to have made, it cannot at a subsequent term be 
made nunc pro tunc." (emphasis supplied). 


The inherent power of the court was considered in Blankenship v. 
Royalty Holding Co., 202 F.2d 77: 


Courts possess the inherent power to correct 
errors in the records evidencing the judgment 
pronounced by the court so as to make them speak 
the truth by actually reflecting that which was in 
fact done. They do not, however, possess the power 
to correct an error by the court in rendering a judg- 
ment it did not intend to render and by such an order 
change a judgment actually but erroneously pro- 
nounced by the court to the one the court intended to 


record. With these principles all courts are in ac- 


cord. : 


2 * * | 

The solemn record of a court which has stood 
unchallenged for two years, and which is clear |and 
convincing and without ambiguity on its face should 
not be set aside by the recollection of the parties to 
that record two years thereafter, especially when 
such recollections in themselves do not clearly indi- 
cate that the recorded judgment did not speak the 
truth. (emphasis supplied). 


Corrections of judgments was involved in Frost v. District Court, 
96 Utah 106, 83 P.2d 737: | 


The judgment and findings signed by the sites 
of the court constitute the only findings and judg- 
ment that may be considered. What a judge says 
in orally indicating what his decision will be may 
be of aid to counsel in preparation of the findings 
and judgment; but the findings and judgment actually 
Signed may not be disturbed by a showing as to what 
may have been in the judge's mind before. The 
signed findings and judgment insofar as diecioapa 
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by the record indicate what was in the judge's mind 
when he signed them. 


Freeman on Judgments, Vol. 1, 5th Ed., 277, 8 142: 


| Where there is nothing to show that the judg- 
ment entered is not the judgment ordered by the 
court, it cannot be amended... it is certain that 
proceedings for the amendment of judgments ought 
never to be permitted to become revisory or appel- 


late in their nature; ought never to be the means of 


modifying or enlarging the judgment or the judgment 

record, so that it shall express something which the 

court did not pronounce, even although the proposed 

amendment embraces matter which ought clearly to 

have been so pronounced. (emphasis supplied). 

When the foregoing legal principles are applied to this case, it 

will be found there is no error, clerical or judicial, in the divorce decree 
to be corrected. Neither can be used here to justify nunc pro tunc amend- 


ment. 


Appellee claimed inequity, but simple inequity supplies no ground 
for amendment of judgments nunc pro tunc after expiration of time limita- 
tions in the rules. What were the inequities? 


Appellant left the home with two small children after being beaten 
and kicked, and for a time supported herself and them without aid. Ap- 
pellee resisted adequate support at all times on a plea of inability al- 
though he was employed by the government and engaged in part time 
operation of a taxi. He stopped maintenance payments in September 1954, 
without leave of court, and made no effort to see the children in Massa- 
chusetts for five years. Appellant offered to show he had been in New 
York and Atlantic City. He never sought aid of the court to enforce visita- 


tion in the District. His ONLY request of the court was to be relieved of «< 


his obligation to support his children. Appellant proffered evidence, reject- 
ed, to show that hardship on herself and children in proper placement 


and care on inadequate support in the District, as well as her necessity 
of employment, warranted removal from the jurisdiction in good faith and 
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not out of any vindictive desire to deprive appellee of convenient visita- 


tion. ! 
| 


At this posture of the case she cannot anticipate any different 
Situation were she to seek and obtain employment in the District and re- 
locate the children. This is so because on March 30, 1959, she petitioned 
for alimony, increased maintenance on the ground of changed conditions, 
and for a stay in entry of the judgment nunc pro tunc and vacating order 
pending hearing on her motions (J.A. 23). The judgment nunc pro tunc 
and the order vacating the judgment of November 14, 1958, were signed 
April 6, 1959. Her motions were set by the clerk for hearing April 16, 
1959, before the motions court (Sirica, J.) but were denied without 
prejudice through fiat by Judge McGuire April 10, 1959 (J.A. 23). The 
issue of increased maintenance, at least, should have been resolved on 
all reasonable inferences in her favor since it was denied through fiat. ° 
In any event, appellee's claim of inequity clearly appears to be exactly 
what the record shows it to be, a wedge to escape responsibility to his 
own children. ! 


The court actually sat in review of its own judgment, which it 
| 
cannot do, and circumvented the rule in Kephart v. Kephart, 89 U.S. 
App. D.C. 373, through nunc pro tunc amendment. It did not have such 
authority and even if so it was manifest abuse of discretion. 
| 
b. The Judgment For Maintenance Arrearages Entered 
November 14, 1958, Made The Matter Res Judicata. 


Appellee Was Barred From Relitigating The are 
Issue Through Subsequent Motion. 


Appellant's motion to ascertain and reduct to ria child 
maintenance arrearages accumulated since September 15, 1954, was 
heard by the court November 14, 1958, (Pine, J.). Appellee opposed 
calling the court's attention to the oral pronouncement of Judge McGuire 
at trial and then argued the same matters put forth in support of his 


motion to amend the decree nunc pro tunc. Judge Pine adhered to the 
3 


Russell v. Russell, 79 U.S. App. D.C. 44, 142 F.2d 753. 
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Kephart ruling and entered judgment for appellant (J.A. 9). This fact 
was called to the attention of Judge McGuire at hearing of the motion 
to correct the divorce decree and to vacate the judgment entered by 
Judge Pine (J.A. 15, 16). 


This court stated in Brown v. Brown, 74 App. D.C. 309, 122 F.2d 
219: 
The doctrine of res judicata is that "an exist- 

ing final judgment or decree rendered upon the 

merits by a court of competent jurisdiction upoma- 

matter: within its jurisdiction is conclusive of the 

rights of the parties or their privies in all other 

actions in the same or any other judicial tribunal 

of concurrent jurisdiction, on the points and mat- 

ters in issue and adjudicated in the first suit." 

2 Freeman, Judgments (5th ed. 1925), Sec. 627, 

p. 1322. 

Identical parties were involved before Judges Pine and McGuire. 

The issue in both instances was the children's right to maintenance. 
The same arguments were advanced. Judge Pine determined appellee's 
plea of inequity was no defense and entered judgment for the arrearages. 
Judge McGuire determined the same issue to the contrary by sitting in 
review of his judgment and in vacating the judgment entered by Judge 
Pine. The matter was res judicata, and appellee was estopped to re- 
litigate the issue. 


II 


a. The Court Is Without Power Or Authority To Modify 
Retroactively Permanent Child Maintenance In A 
Divorce Decree. 


The ruling of this court in Kephart v. Kephart, supra, is of such 
recent origin, so specific and frequently cited that it is considered un- 
necessary to argue its application. The court thought it could be 
distinguished (J.A. 22). 
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Most rules have exceptions, but when the exceptions become so 
numerous or a single exception so sweeping as to nullify the rule, then 
it becomes a question whether the rule becomes the exception or the 
exception the rule. | 


Judge Pine applied the Kephart rule stating he was bound thereby. 


Judge McGuire took the opposite view. But ina previous case, Bendit v. 
Bendit, Civil Action No. 3706-50, not appealed, the latter court deter- 
mined it did not have the power and authority to amend a decree previous- 
ly entered upon the divorced wife's application wherein she claimed an 
inequitable situation because a separation agreement between the parties 
providing for an allowance to her had not been included in the decree 
through default of counsel. In that case testimony at trial showed the 
husband was paying the wife a given sum as provided in their separation 
agreement and she was content that it be continued. While the separation 
agreement was not included in the decree, it most certainly was an under- 
lying consideration that the husband continue the payments. He didn't, and 
her application to amend was denied for lack of authority, The result in 


these two cases cannot be reconciled. 


If the court be correct in this case, then the provisions of all 
divorce decrees may be revised and amended by the same court sitting 
in revisory or appellate review, or by any other court of equal jurisdic- 
tion, at any time without limitation through nunc pro tunc action if either 
of the parties be deemed with or without hearing to have violated the 
"considerations" that underlie the provisions of the decree. 


Judgments of the court, most certainly those of long standing which 
the court in fact intended to enter, should be clothed with a degree of 
sanctity rendering them sufficiently final that the parties may know their 
situation and not be subjected to uncertainties and repeated litigation. 
This is especially so when adequate remedies are provided under the 
established rules of procedure without doing violence to established law. 
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The court had no power or authority to modify the decree retro- 


spectively under the theory of nunc pro tunc action, but even if so it was 


manifest abuse of discretion. Kephart v. Kephart, supra. 


It Is Manifest Abuse Of Discretion To Take Away 
And Bar Support For Children Because The 
Mother Removed From The District Without First 
Obtaining Permission Of The Court. 

Removal of the children from the jurisdiction was not prohibited 
by the order. The appellee was given "the right of visitation at reason- 
able times and places," a question of fact when put in issue, not a 
matter of law. The court decided it as a matter of law without hearing. 


The Municipal Court of Appeals, Edmonds v. Edmonds, 146 A. 2d 
774 (1958), had occasion to review at length the question of a father's 
obligation to help support his own children, citing the sense of decided 
cases in this court holding a father has a legal obligation to his children 
regardless of the delictum of the other parent, the children's welfare 
being the controlling factor.* In the Edmonds case the court stated: 
"The single issue presented in this appeal is whether the misconduct of 
a wife will relieve her husband of his legal obligation to support their 
minor chiidren."" It ruled in the negative. 


The Municipal Appellate court is in harmony with and follows the 
line of decisions in this court. The District Court, in part, does not 
follow the rule and holds exactly contrary to the Municipal Appellate 
court. The judgment of the court in this case cannot be reconciled with 
the Edmonds case. 


This conflict of judicial view, most recently, is presented in Britt 
v. Britt, Municipal Court of Appeals, No. 2381, decided August 6, 1959, 


- v. Carey, 8 App. D.C. 528, 531 (1896); Wedderburn v. Wedderburn, 
46 App. D.C. 149 (1917); Warner v. Warner, 58 App. D.C. 34, 24 F. 2d 609 
(1928); Howard v. Howard, 72 App. D.C. 145, 147, 112 F. 2d 44, 46 (1944); 
Bartlett v. Bartlett, 94 U.S. App. D.C. 190, 221 F. 2d 508 (1954). 
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wherein an order for support of children under the Uniform Support Act 


was affirmed. The District Court previously had cognizance of the sup- 
port problem between the same parties in Civil Action No. 4005-52, and 
on November 10, 1955, had dismissed with prejudice the wife's com- 
plaint, wherein maintenance was payable, because she had removed to 
Baltimore with the children and the father claimed denial of visitation 


rights. ! 


The line of decisions in this court, trial level in the Municipal 
Court and the Municipal Appellate Court are in harmony with all state 
authority.” Zirkle v. Zirkle, 202 Ind. 129, 172 N.E. 192, is frequently 
cited, as in Pendray v. Pendray, 35 Tenn. App. 284, 245 S.W. 2d 204 


(1951), wherein the court took occasion to review the law: ! 


The current of authority on the question is that 
except where so conditioned in the original decree 
as in Weinbaum v. Weinbaum, R.I., 153 A. 303, or 
where the mother seeks to enforce a private agree- 
ment for support by the father of children in her 
custody but giving the father the right to see the 
children at reasonable times as in Cole v. Addison, 
153 Or. 688, 58 P.2d 1013, 105 A.L.R. 897, the | 
refusal of the mother to allow the father to see the 
children does not relieve him of the obligation of 
supporting the children of the marriage. Zirkle 'v. 
Zirkle, 202 Ind. 129, 172 N.E. 192; Altschuler v. 
Altschuler, 246 App. Div. 779, 284 N.Y.S. 93; ! 
Schneider v. Schneider, 207 Iowa 189, 222 N. W. 400; 
Com. Ex. rel. Firestone v. Firestone, 158 Pa. Super. 
979, 45 A.2d 923. | 


While not involving a modification of a forme 
decree, providing for support, the reasoning of | 
Evans v. Evans, 125 Tenn. 112, 140 S.W. 745, 746, 
is appropriate to this case. We quote: the rea- 
sons favoring the majority view are that the law of 
nature and the law of the land require of the father 


> Joab v. Sheets, 99 Ind. 328 See Stanfield v. Stanfield, 67 Okla. 56, 168 
P. 912 (1 (1917); Can Campbell v. Campbell , 37 Wis. 206 (1875); Lancaster v. 
Lancaster, 29 Ill. App. 510; Arbuckle v. Jones, 292 Ill. App. 643, 11 N.E. 2d 
867; Phill Phillips v. Phillips, 73 Ga. App. 18, 35 S.E. 2d 520; Helmbold v. Helmbold, 
127 Misc. 761, 217 N. Y.S. 379, 380; Riesenmey v. Riesenmey, 155 S.W. 2d 508 
(1941); Carson v. Carson, 120 Ind. App. 1, 89 N.E. 2d 555 oe 
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the support of his minor children. This is a definite 
and fixed obligation, which both the children and 
society itself are entitled to have enforced against 
him. If divorce is sought by his wife, the mother of 
the children, it can only be obtained by her for some 
wrong or dereliction on the part of such husband and 
father, shown to have been committed. * * * The 
child was blameless. It was not responsible for the 
differences of its parents. It was no party to the 
divorce proceedings, and should not be deprived of a 
father’s support, by reason of matters over which it 
had no control.” 

ca * * 

While we agree that the court has power to 
terminate entirely the obligation of defendant to con- 
tinue making support payments upon a proper show- 
ing, Bowman v. Bowman, 29 Cal. 2d 808, 178 P.2d 
751, 170 A.L.R. 246, it is not in our opinion proper 
to deprive the children of the support to which they 
are entitled because of the supposed misconduct of 
the mother. 


The court below stated it was not concerned with either of the 
parties (J.A. 19) and, by omission, did not concern itself with the chil- 
dren. It did concern itself with the problem whether leaving the Dis- 
trict without permission vitiated any benefit to her (J.A. 20). This mis- 
construes the order itself, for appellant derived no benefit whatever 
from the decree, ONLY THE CHILDREN. 


Judge Pine adjudged the children had accumulated an estate arising 
out of the contemptuous conduct of appellee from September 15, 1954, to 
August 4, 1958. This belonged to the children, now 8 and 9 years of age, 
not to the mother, and it was and still remains her obligation to use 
such funds to house, clothe, feed, care for and educate the children. The 
nunc pro tunc order leaves the children owing their father about $200.00. 


The reasoning of the court in Corbridge v. Corbridge, 230 Ind. 201, 
102 N.E. 2d 764 is sound: 


Where support money is ordered to be paid to 
the mother who has custody of a minor child, she 
becomes a trustee of the funds for the use and 
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benefit of the child. . . Until the order is modified 
the beneficiary of the trust is entitled to the collec- 


tion of the amounts ordered... . ! 
| 
The reluctance of the trial court to follow the law, whether of 

Sympathy for the party on whom the onus rests, ora desire to punish 
the mother charged with wrongful conduct, is apparent here and in the 
Britt case as well. In the latter case the appellate court noted in its 
opinion that the trial judge questioned the correctness of the decision 
in the Edmonds case. The courts are not without power to punish those 
who in fact are contemptuous of its orders, and the punishment ought 


not to lie through indiscretion to the detriment of a child's welfare. 
| 


The court here erred in summarily penalizing the children be- 
cause the mother did not first obtain permission to remove from the 
jurisdiction. | 
I | 
| 
The Appellee Was Guilty Of Lackes And Came Into 
Court With Unclean Hands For Having Been In | 
Wilful Contempt Of Court For Years. He Was Not 
Entitled To Relief. | 


The court stated divorce is an equitable proceeding (J .A. 22). The 
purpose of equity, where appropriate, is to relieve and not create hard- 
ship. It cannot be equity if a line be arbitrarily drawn and one side 


considered only. Equity involves the whole. 


Appellee was in contempt of court September 15, 1954, through 


argument of his motions. This is true because he admitted default and 


Bride v. Reeves, 40 App. D.C. 473, citing Willard v. Tayloe, 8 Wall. 557, 
565, 19 L. Ed. 501, 503: No positive rule can be laid down by which the action 
of the court can be determined in all cases. In general, it may be Said that the 
specific relief will be granted when it is apparent, from a view of all circum- 
stances of the particular case, that it will subserve the ends of justice; and that 
it will be withheld when, from a like view, it appears that it will produce hard- 
ship or injustice to either of the parties. (emphasis supplied). | 
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and ability to pay. The courts ought not to condone wilful violation or 
permit the individual to modify its lawful orders. He who seeks equity 
must do equity. Appellee does not qualify. 


Appellee slept on his rights for years and is plainly guilty of 
laches on the record. He knew when the children left the jurisdiction 
and their whereabouts and the location of their mother at alltimes. He 
made no effort to see them, she did not deny him the privilege, nor did 
he ever seek aid of the court to enforce the right of visitation allegedly 
lost. Actually he has not done so yet. When appellant moved to reduce 
child maintenance to a judgment certain the appellee complained of in- 
ability to visit the children in the District and urged that as a defense and 
in justification of non-support. The argument was rejected. Again ap- 
pellee slept on his rights and waited until the judgment of November 14, 
1958, had ripened into finality. He then awoke to his situation and peti- 
tioned for financial relief in mid-February 1959. 


Appeliee’s ground for amendment of the decree was technical, and 
the court's memorandum so indicates by use of the phrase "underlying 
consideration” (J.A. 22). Technical grounds do not justify equitable 

~.¢ 7 
relief, 


Equity insists upon reasonable promptitude and relief will not be 
granted to those who present stale demands after having slept long and 
sound upon their rights .® The rules of equity barred appellee from the 
relief sought. 


” Brill v. W. B. Foshay Co., 65 F. 2d 420, cert. denied 54S. Ct. 61, 290 
U.S. 643. 


S Bronson v. Schulten, 104 U.S. 410; Van Senden v. O'Brien, 61 App. D.C. 
137, 58 F. 2d 689; Hastings v. Coe, 69 App. D.C. 94, 99 F. 2d 129; Continental 
Can Co. v. Graham, 220 F. 2d 420; Boris v. Moore, 152 F. Supp. 602. 
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CONCLUSION 


There presently exists a conflict of judicial view in this jurisdic- 
tion at trial level whether child maintenance is dependent upon the con- 
duct of the mother. The Municipal Court of Appeals now has the burden 
and has clearly and concisely laid down the law in two decisions. The 
issue should be resolved once and for all in this court. This court 
ought also to resolve the question whether nunc pro tunc amendment of 
divorce decrees is permissible to circumvent the law of the Kephart 
case in the absence of plain fraud. | 


| 

Appellant respectfully states the court committed manifest abuse 
of discretion and/or exceeded its power and authority in amending the 
judgment for divorce and in vacating the final judgment of the court 
dated November 14, 1958. Both judgments of the court dated April 6, 
1959, should be reversed and the case remanded for the taking of testi- 
mony from both parties, if indicated, to determine what, if any, action 
be advisable commensurate with the best interest and welfare of the 
two minor children. i 


Respectfully submitted, : 


REX K. NELSON 
EUGENE X. MURPHY 


211 C Street, N. W. 
Washington, D.C. 
Attorneys for Appellant 

| 
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RULING OF THE COURT : 


THE COURT (McGuire, J.): Well, it comes down to a question of 
veracity between the parties and I think there is much to be said on both 
sides. I think it is a very unfortunate Situation, I think that this man is 
a good man and I think that she is a good woman. I think this little girl 
_ who took the stand is a very fine little girl, but unfortunately it is one 
of those cases where you have the intrusion of a step-mother into the home 
and it doesn't work out well; in some cases it does and in some cases it 


doesn't. 


I can readily believe that she has a disposition to talk in the charac- 
ter that he has described as an acid tongue. I can very well see from the 
manifestation of his temperament on the stand that he has a temper, and 
I don't think he would deny it. I think he struck her. i 


| 

Now, why do I say that? I don't think that a physician would come 
here and testify that she had a black eye and that she had a contusion on 
her right thigh and other contusions of a similar character, on the 25th 
of September, if there wasn't some credence to be attached to the story 
as it came out in the evidence, that she was struck under the circum- 
stances indicated, by her husband. I think he struck her. I think he 
kicked her, he may not have had his shoe on at the time but he did it. I 
don't think he did it deliberately, but he did it in any event and, as I say, 
it is a question of who killed cock robin. 


But my conclusion is that the preponderance of the evidence weighs 
on her side of the picture and so, therefore, for that reason, I pass a 
decree of limited divorce in her favor, with the understanding, however, 
that I will sign no decree until those children come back from Massa- 
chusetts and they are brought within the jurisdiction of this court. 


As far as your ability to work is concerned, you have demonstrated 
that, you will have to support yourself. This man is in no position to 
support you and the children both. You have broken up this home, the 
both of you are to blame, you can't get along, you ought to be ashamed of 
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yourselves; that is the way the situation is. 


So, therefore, I will order him to pay only and when the children 
are brought into the jurisdiction, twenty dollars a week for their main- 
tenance. So you had better bring them back in and don't take them out 


_ without permission of the Court. 


MR. NELSON: Your Honor, may I inquire if the Court will allow 
a counsel fee? I'will state this frankly, Mrs. Jackson has paid me $125. 


THE COURT: Well, Mr. Nelson, ordinarily I would be inclined to 
allow counsel fees but I think in this situation she is employed, he gets 
$57 a week, she ought to pay her own freight and I say that advisedly, be- 
cause it takes two to make a bargain of this kind, and I have said the 
evidence preponderates in her favor and it only preponderates in her favor 
by virtue of the testimony of the doctor. And I don't think for a minute a 
professional man, no matter what trouble he may be having with his own 
wife or what his reputation may be in the community, if he has any of 
the character that this witness concluded that he had, would come in here 

to testify to facts of that character, I don't think that any of us conclude 
that he has fabricated in the least. 


There is much to be said on both sides. It is a very unfortunate 
situation but apparently they can't be reconciled, so let's leave it that 
way. She brings the children into the jurisdiction. 


MR. NELSON: Yes, sir. 

THE COURT: And I will give you until after the holidays, I think 
that is fair. You will acquiesce in that? 

MR. HAYES: I understand Your Honor's ruling to be until the time 
the children are in the jurisdiction. 

THE COURT: I will sign no decree. 

MR. HAYES: And any payments are suspended. 


THE COURT: Any payments are suspended until the children are 
brought back into the jurisdiction of the court and I want counsel to 
notify the Court to that effect. 
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(Whereupon, the foregoing proceedings were concluded. ) 


[Filed Feb. 2, 1954] : 
JUDGMENT FOR LIMITED DIVORCE _ 


This cause having come on for hearing, and it having been estab- 
lished by competent evidence in open Court, (a) that the plaintiff and de- 
fendant were legally married on the 25th day of October, 1947, in Richmond, 
Virginia, and that two children, Thyra R. Jackson and Caraletta M. 
Jackson, were born as a result of this union, and are in the custody of the 
plaintiff, Naomi E. Jackson; (b) that plaintiff and defendant were bona- 
fide residents of the District of Columbia for more than one year next 
before the filing of the complaint herein; (c) that the allegations as set 
forth by the plaintiff, Naomi E. Jackson, in her complaint for limited 
divorce have been proven, it is by the Court, this 2d day of Feb. , 1954, 

ADJUDGED AND ORDERED: | 

1. That the plaintiff, Naomi E. Jackson, be and is = granted 
a divorce a mensa et thoro from the defendant Franklin B. Jackson, on 
the grounds of cruelty. | 

2. That the plaintiff, Naomi E. Jackson, shall have permanent cus- 
tody of their minor children, Thyra R. Jackson and Caraletta M. Jack- 
son, with right of the defendant, Franklin B. Jackson, to visit with the 
said children at reasonable times and places. 

3. That the defendant, Franklin B. Jackson, shall pay to the 
plaintiff, Naomi E. Jackson, the sum of Twenty ($20. 00)Dollars per week, 
beginning on the 5th day of February, 1954, and like sums on Friday of 
each succeeding week until further order of the Court as and for permanent 
maintenance of the minor children of the parties hereto. 

/s/ Matthew F. McGuire 


SEEN: JUDGE 


/s/ George E. C. Hayes 
Attorney for Defendant 





[Filed Oct. 1, 1958] 


MOTION TO ASCERTAIN MAINTENANCE AR- 
REARAGES AND JUDGMENT 


Comes now the plaintiff and moves this Honorable Court to ascertain 
arrearages in maintenance payments and for judgment, and for reasons 
therefor states as follows: 

1. By Order of this Court dated February 2, 1954, the defendant 
was directed to pay to plaintiff the sum: of $20.00 weekly for maintenance 
of minor children of the parties. 

2. Defendant made no payments to plaintiff during the period 
August 13, 1954 to and including the week beginning August 4, 1958, a 
total of 203 weeks and there is now due and owing from defendant to 
plaintiff the sum of $4, 060.00. 

WHEREFORE the premises considered, plaintiff prays that judg- 
ment be entered for accumulated arrearages in maintenance payments. 

/s/ Rex K. Nelson 
Attorney for Plaintiff 


[ Filed Oct. 1, 1958] 
AFFIDAVIT OF NAOMI E. JACKSON 


DISTRICT OF COLUMBIA, ss:- 


Naomi E. Jackson, being first duly sworn upon her oath, deposes 
and says that she is the plaintiff in Civil Action No. 4401-52; that on 
February 2nd, 1954, she was granted a limited divorce from her husband, 
the defendant, Franklin B. Jackson, wherein she was granted custody of 
the minor children and the defendant was ordered to pay to her for main- 
tenance of the children the sum of $20.00 weekly; that affiant was engaged 
in government employment at the time of the divorce and the court made 
no provision for alimony; that in October of 1954 her employment with the 
government was shifted to Watertown, Massachusetts, where she still 


remains employed and the minor children are in her care. 
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Your affiant further states that the defendant has made no payments 

to her for the maintenance of the minor children since August 13, 1954, 
and from that date to and including the week beginning August 4, 1958, a 
period of 203 weeks, there is due and owing from defendant to plaintiff 
the sum of $4, 060.00; that affiant is informed and believes the defendant 
has been employed at all times; that he is well able financially to make 
the payments as ordered by the court; that he has deliberately withheld 
payments and has been deliberately contemptuous of the direction of this 
court. 


Your affiant further states upon information and belief that the de- 
fendant has had steady government employment since August of 1954 and 
has had little expense other than his personal requirements during the 
period of time set forth above, and that he has at all times been well 
financially able to comply with the order of this court. | 

/s/ Naomi E. Jackson 
(JURAT dated August 8, 1958) 


[ Filed Nov. 14, 1958] 


AFFIDAVIT IN OPPOSITION TO MOTION TO AS- 
CERTAIN MAINTENANCE ARREARS AND JUDGMENT 


DISTRICT OF COLUMBIA, SS: 


Franklin B. Jackson, being first duly sworn, according to law and 
oath, deposes and says that he is the defendant in Civil Action No. 4401-52; 
defendant admits that as of to wit, the 2nd day of February, 1954 a limited 
divorce was granted to the plaintiff in this cause, Naomi E. Jackson. The 
defendant further admits that the judgment of limited divorce provided 
that the plaintiff should be given the custody of the minor children and 


this defendant was ordered to pay for the maintenance of the children in 
the sum of Twenty ($20.00) Dollars weekly. | 


Defendant sets forth that the record in this cause will disclose that 
Honorable Judge Matthew Maguire, who heard the case on the merits, 
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indicated that he would sign the judgment in the cause only if the children 
involved were brought back in the jurisdiction and here to remain, so as 
“to make the children available to this defendant for visitation at reason- 
able times and places. Defendant sets forth that for the apparent reason 
of inducing the Court to sign the Court Order, plaintiff did bring the chil- 
dren back in this jurisdiction, and the Order was signed and payment was 
made by him until to wit, September, 1954. Defendant continued to pay 
in accordance with the Court Order until to wit, September, 1954 when in 
direct violation of the conditions laid down by the Court, the plaintiff left 
the jurisdiction and went to live with the children in a foreign jurisdiction 
to which they had been moved in June, 1954. Defendant states that even 
though he was deprived of the right to visit his children during the summer 
of 1954 he nevertheless was led to believe that the children would be back 
in this jurisdiction. Defendant persisted in this belief until September, 
1954 when the plaintiff herself left the jurisdiction without indicating to 
this defendant her intentions to deprive the defendant of the right to see 
his children, and with the apparent intent as indicated she expressly 
violated the conditions stated above by the Court. 


This defendant states that he has been deprived of seeing his chil- 
dren from to wit, June, 1954 until to wit, August, 1958, when the plaintiff 
was in this city for a short period of time, arid he saw the children for 
approximately two (2) hours. Shortly thereafter the children were again 
taken from the jurisdiction and so far as the defendant is advised they are 
now out of the jurisdiction. Defendant calls attention to the fact that no 
demand or request has been made upon him to pay maintenance for the 
apparent reason that plaintiff, herself, was in violation of the Court 
Order which the Court had signed, and was perfectly aware then and now 
that she was herself in contempt of Court, by taking the children out of 
jurisdiction, being well aware of the conditions under which the Court 
had signed the Order. 

/s/ Franklin B. Jackson 


(JURAT dated November 12, 1958) 





[Filed Nov. 14, 1958] 
ORDER 


Upon the consideration of plaintiff's motion to ascertain maintenance 
arrearages and for judgment, and after hearing in open court, and it 
appearing that the defendant has not complied with the order of this court 
dated February 2, 1954 during the period Sept. 15, 1954 to August 4, 
1958, inclusive, it is by the Court, this 14th day of November, 1958 


ORDERED: That judgment for the plaintiff and against the defendant 
in the sum of $3,960.00 be entered and execution may be had thereon. 
/s/ David A. Pine 
JUDGE 


[ Filed Feb. 17, 1959] | 


MOTION TO CORRECT JUDGMENT FOR LIMITED 
DIVORCE AND TO VACATE MONEY JUDGMENT 
DIVORCE AND TO VACATE MONEY JUDGMENT _ 


To The Honorable Matthew F. McGuire, District Judge 


The defendant, Franklin B. Jackson, moves this Court for an order 
correcting the Judgment For Limited Divorce heretofore entered on the 


2nd day of February, 1954 in a manner hereinafter indicated, and also 
vacating the money judgment heretofore entered against the defendant 

in the sum of $3,960.00 on the 14th day of November, 1958, and in support 
of this motion the defendant sets forth the following: 


1. On September 30, 1952 the plaintiff, Naomi E. Jackson, brought 

this action against the defendant, Franklin B. Jackson, for a limited di- 
vorce and for custody and maintenance of the two children of the parties 
hereto. On December 17, 1953, the case was heard by the Honorable 

Matthew F. McGuire, District Judge. At the time of the hearing of this 
cause the parties' two minor children were in Massachusetts with the 

maternal grandparents, and at the close of the contested divorce hearing 
the Court indicated that a judgment for limited divorce would be entered 
in favor of the plaintiff and that the plaintiff would be awarded custody of 
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and maintenance for the parties’ minor children, but the Court clearly 
indicated that the obligation of the defendant husband to pay maintenance 
to the plaintiff for the children would be conditioned upon the presence of 
the children within the District of Columbia and subject to the jurisdiction 
of this Court. The Court stated, in pertinent part as follows: 


I will sign no decree until those children come 
back from Massachusetts and they are brought within the 
jurisdiction of this Court... . 


So, therefore, I will order him to pay only and when the 
children are brought into the jurisdiction, twenty dollars 
a week for their maintenance. So you had better bring 
them back in and don't take them out without permission 
of the Court. 


A transcript of the ruling of the Court: at the close of this hearing is 
a part of the Court file in this cause and is incorporated by reference in 
this motion. 

2. Subsequent to the ruling of the Court on December 17, 1953, the 
children were brought back into this jurisdiction, and it was on February 
2, 1954, almost two months after the Court's ruling that the Court signed 
and entered its judgment. The Judgment provided; 


1. That the plaintiff, Naomi E. Jackson, be and is hereby 
granted a divorce a mensa et thoro from the defendant, 
Franklin B. Jackson, on the grounds of cruelty. 


That the plaintiff, Naomi E. Jackson, shall have permanent 
custody of their minor children, Thyra R. Jackson and 
Caraletta M. Jackson, with the right of the defendant, 
Franklin B. Jackson, to visit with the said children at 


reasonable times and places. (Emphasis supplied) 


That the defendant, Franklin B. Jackson, shall pay to the 
plaintiff, Naomi E. Jackson, the sum of Twenty ($20.00) 
Doliars per week, beginning on the 5th day of February, 
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1954, and like sums on Friday of each succeeding week 
until further order of the Court as and for permanent 
maintenance of the minor children of the parties hereto. 


The Judgment as entered, through inadvertence, did not include the 
specific condition which the Court had made a part of its ruling, namely, 
that the obligation of the defendant to pay maintenance was conditioned 
upon the presence of the children in the District of Columbia; and also, 
through inadvertence, the judgment did not include the Court's injunction 
against taking the children out of the jurisdiction of the Court without 
permission of the Court. 


3. The children, subsequent to the entering of the said Judgment, 


on February 2, 1954 were kept in the District of Columbia for several 
months until, June, 1954, when, in violation of the ruling of the . Court 
made directly to the plaintiff in open Court as shown by the official tran- 
script, the plaintiff took the children away from the District of Columbia 
and to Massachusetts, without first obtaining the permission of the Court. 
Thereafter, in September, 1954, the plaintiff left this jurisdiction herself. 
All during the time the children were in the District of Columbia the de- 
fendant made maintenance payments in compliance with the Court's Judg- 
ment. It was while the children were in Massachusetts in violation of the 
Court's specific prohibition that the defendant did not pay maintenance, 
and it is the installments which allegedly accrued while the children were 
in Massachusetts which were the basis for the money judgment which was 
entered against the defendant on November 14, 1958. | 


4. All during the time when the children were in Massachusetts 
plaintiff made no demand upon the defendant for maintenance for the 
children, obviously realizing that because she had taken the children to 
Massachusetts and had deprived defendant of the right to visitation at 
reasonable times and places as the Court's Judgment expressly provided, 
the defendant had thereby been relieved of any obligation to make main- 
tenance payments. | 


| 
5. The first demand made by the plaintiff upon the defendant for 
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payment of maintenance was when the Motion to Ascertain Maintenance 
Arrearages and Judgment was filed herein on the 1st day of October, 
1958, and served upon defendant on October 15, 1958. The Judge who 
heard the motion, Honorable David A. Pine, took the position that the 
Judgment as drawn contained nothing which made the maintenance obli- 
gation of the defendant conditional, and therefore he had no alternative 
but to enter the money judgment. 


6. The defendant did not wilfully fail to make payments for the 
maintenance of his children. Rather, he refrained from making payments 
knowing that the children were in Massachusetts and living with and being 
cared for by their maternal grandparents and not within the jurisdiction 
of the District Court, and honestly believing, by reason of the trial 
Court's ruling in his presence in open court, that any obligation which he 
might have to make maintenance payments on account of the children was 
conditioned upon their presence in the District of Columbia, and, believing 
further, that inasmuch as the children were not in the District of Columbia 
and were in Massachusetts he had no obligation to make support payments 
and was not expected by the plaintiff, Noami E. Jackson, todo so. The 
defendant further believed that the plaintiff, Noami E. Jackson, by her 
actions had deprived the defendant of the opportunity to keep in contact 
and association with his children in violation of the Court's direct in- 
junction, and that the plaintiff had in fact elected to have the children 
maintained by their maternal grandparents in Watertown, Massachusetts, 
outside the jurisdiction of the District of Columbia. 


On the basis of the foregoing, the defendant, Franklin B. Jackson, 
requests that this Court, because of the equities involved, enter an order 
correcting the Judgment For Limited Divorce heretofore entered in 
February, 1954 to provide that the defendant's obligation to make pay- 
ments as directed in said Judgment be conditioned upon the presence of 
the children in the District of Columbia and that the children not be taken 


out of the jurisdiction of the Court without the Court's permission, and 
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further, that the money judgment heretofore entered on 14th day of 
November, 1958 be vacated. | 
/s/ Franklin B. Jackson 


(JURAT, February 16, 1959) : 
Respectfully submitted, | 
COBB, HOWARD, HAYES & WINDSOR 
By: | 
/s/ George E. C. Hayes 
/s/ Luke C. Moore 
/s/ George H. Windsor 
Attorneys for Defendant 


(CERTIFICATE OF SERVICE) 


[ Filed March 6, 1959] 


OPPOSITION TO MOTION OF DEFENDANT TO 
CORRECT JUDGMENT AND TO VACATE MONEY 
JUDGMENT 





Plaintiff, Naomi E. Jackson, opposes defendant's motion to cor- 
rect the judgment of limited divorce dated 2nd February 1954, and to vacate 
judgment for arrearages in maintenance payments entered 14 November 
1958, and for reasons state: | 
1. The Court is without power to cancel a erence) eatcarages 


due under a divorce decree. 


2. The Caurt is without power or authority to amend. a divorce 


decree five years after its entry. 


3. And for such other and further reasons as will be called to the 


attention of the Court upon hearing. 


WHEREFORE, plaintiff prays reference to the points and authorities 
attached and that the motion be dismissed upon hearing. | 
MURPHY & NELSON | 

(Certificate of Service) BY: /s/ Rex K. Nelson, 211 C St., N.W. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed Mar. 19, 1959] 


Washington, D. C. 
March 19, 1959 


The above-entitled matter came on for hearing before HONORABLE 
MATTHEW F. McGUIRE, sitting in Motions Court, at 10:00 o'clock, 
a.m., March 19, 1959. 


* ok x * 


PROCEEDINGS 


THE DEPUTY CLERK: Jackson versus Jackson. 

MR. HAYES: If your Honor pleases, in this case there was a judg- 
ment signed by your Honor in December of 1953. 

THE COURT: 1954, wasn't it? 

MR. HAYES: No, sir. Your Honor signed a judgment February 
of 1954. But in 1953 your Honor decided this case, and if your Honor 
will allow me just a few minutes I would like to read what you said at that 
time, because this is the thing that is fundamental. 

Beginning on Page 3, your Honor said: * * * * * 

* * * * * 

"“EHE COGRE: **** * 

MR. HAYES: * * * * Now that is what your Honor found as of 
December. As of January, I have a letter from Mr. Nelson which I 
would like also to read. It is dated January 9th. 

"Dear Mr. Hayes: 

"I am informed by Mrs. Jackson that the children have 
been returned to the District and now are living at 1351 Downey 
Street, Northeast, Telephone COlumbia 5-4112. 

"As you will recall, Judge McGuire stipulated signature 
of the decree was dependent upon their return. 

"J am enclosing herewith a proposed judgment for limited 
divorce for your signature, together with a copy for your files. 
If you will sign and return this order or file it, I would be most 
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appreciative of the courtesy." 


Now with the case in that posture, your Honor signed an order on 
February 2nd, 1954. The children remained in the jurisdiction until June 
when school closed. They went back, again, in June, to Massachusetts. 


The man thought that the wife was coming back in September. In- 
stead of that she left in September and went back to Massachusetts. That 
was in 1954. They stayed away, if your Honor please, until 1958. 





Now I might say, also, that your Honor, in signing the decree, gave 
this man the right of reasonable visitation with his children. They 
stayed away until 1958. They came back at that time, and a motion was 
filed at that time to affix the amount of arrearage as far as his payments 
were concerned. The amount was fixed and an order entered for some 
$3, 000. | 





Now in the meantime, if your Honor pleases, there had been no re- 
quest made of this man. She apparently felt herself in contempt of your 
Honor's ruling with respect to it; she made no request of the Court to 
remove the children. She went and stayed away for a period of four years. 
She made no demand upon him for support of the children. 


Then she comes back into our jurisdiction. She has now got an order 
awarding her some $3,000. She has gone back again to Massachusetts 
with the children. This man has had an opportunity to see his children 
for a few hours only for more than four years. 


THE COURT: This also come up before Judge Pine on November 
14th. Motion to Ascertain the Maintenance Arrearage, and the Judgment 
argued, $3,000 granted. Is that what you are seeking to vacate? 

MR. HAYES: Yes, your Honor. | 

THE COURT: How does it come before me? | 

MR. HAYES: Because of what I have just read. The conditions were 
that the children would be brought back into this jurisdiction. 

THE COURT: What did Judge Pine say? 

MR. HAYES: I did not argue it before Judge Pine. But Iam 
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satisfied this was called to his attention, because it was made a part of 
our motion at the time, with what I have just outlined to your Honor. 


But we have conceived that the only right way to do equity in this 
situation is, and certainly is, if your Honor pleases, that none of the cases 
would take the position that a court of equity doesn't have a right to avoid 
doing an injustice. In this instance, if this would be allowed to stand, this 


is purely an injustice as far as this man is concenned. 


Your Honor specifically indicated that the children would be here, 
you would not sign an order until they were brought back. Mr. Nelson 
wrote me with respect to it, advising me they had been brought back, 
and calling attention to your Honor's unwillingness to sign unless they were 
in the jurisdiction. You told her not to take them out of the jurisdiction 
without the permission of the Court. That has been done. Now the only 
way we know is to ask your Honor to sign an order Nunc pro tunc and in- 

_ clude in the order the fact that the payments would be conditioned upon 
compliance of what your Honor had ruled. 


There was a specific ruling by your Honor, as I have indicated. As 
your Honor knows, in the preparation of these judgments, what happens 
is that the lawyers simply--well, your Honor made this judgment and was 
not included because of the circumstances I have indicated. It was a 
month or more that we were brought in. Mr. Nelson wrote saying they 
were back. 

I respectfully move this be granted. 

MR. NELSON: Your Honor, I filed opposition to this motion. You 
see, the affidavit in opposition to this motion to ascertain arrearages is 
similar to the one filed at that time, and that was argued before Judge 
Pine. 

He was arguing what has been argued here today, the relative merits 
of the children being in or out of the jurisdiction. If the Court wants me 
to, I will address myself to that phase of it briefly. But first of all I 
would like to cover the legal aspects of the motion. 


The major portion of the affidavit filed by the defendant under his 
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signature, your Honor can see, is pitched upon inadvertence. The Federal 
Rules specifically say that anything under inadvertence corhes within a 





one-year time limitation. So inadvertence means nothing $0 far as the 
power of the Court under that section of 60, the Rule 60. | 


THE COURT: This was a limited divorce. Has it ever been ripened 
into an absolute divorce? | 
MR. NELSON: No. 


THE COURT: Then this is a matter still pending. 
MR. NELSON: Well, it is a -- ! 
THE COURT: It is not a case that has been over and done with. 
MR. NELSON: Final order of the Court even on a limited divorce-- 
THE COURT: Oh, no. Final order for limited divorce that is very 
true. But the matter of custody is still open, and the matter of mainten- 
| 





ance is still open. | 
MR. NELSON: Oh, I agree with the court on that. Of course, I 

have cited authority in there to the effect that inadvertence cannot be 

used--even if it be a good excuse--cannot be used. | 


THE COURT: Don't you think there is a good excuse in this case? 
I remember this case very well. I indicated quite emphatically the children 
should be in the District of Columbia. Now I said I would not sign any 
order for limited divorce, any decree of limited divorce, until that was 
brought about. | 

Now what she did, she brought the children back in and then this 
decree which I signed in the usual fashion in which those matters used to 
be presented didn't specifically say that the children should be in the 
jurisdiction. But it is very implicit in Paragraph 2: "To visit with the 





said children at reasonable times and places." Certainly that means in 
the District of Columbia, and not going up to Massachusetts. 

MR. NELSON: Your Honor, in the wisdom of the Court, this case 
is in the nature of a hardship case, getting back to that part there. As 
in any other case with a broken home, that is true. ! 

The defendant was not able to provide alimony or support for the 
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wife, who was employed by the government, and there were two minor 
children at that time, I think they were three and four years old or two 
and three. They were very small children. 


Your Honor in your discretion awarded twenty dollars a week, 
which, as your Honor well knows and Mr. Hayes well knows too, is not 
even sufficient to pay a baby sitter. At that time I happen to know the 
difficulties Mrs. Jackson had in giving these children proper care, and 
spending over and in excess of what was given to her in that connection. 

THE COURT: Where is she living now? 

MR. NELSON: She is now living in Watertown, Massachusetts. It 
is near Boston. 

THE COURT: I know where it is very well. It is the other side of 
Cambridge. 

MR. NELSON: And her father is a minister. They have a nice 
home, and it was for the welfare of the children that-- 

THE COURT: She is employed, is she? 

MR. NELSON: She is employed and has been earning her own way. 
Now let me say this to your Honor, so you may judge this in perspective. 


I mean, in my view, I don't think the court has the power or the authority 


to amend an order this old. It is not reasonably filed, seasonably filed. 
THE COURT: You are citing the Kephart case? That is my case. 
I know it very well. 
MR. NELSON: Yes, the Kephart case. Then dealing with Rule 
60-A and 60-B, I cite the Blankenship case which deals with the power 
and authority ofthe court, deeming it would be an error of the court to 


correct its own judgment. 

THE COURT: What do you say to this proposition. This decree was 
only entered upon the basis of the condition Sine qua non. If the children 
were out of the jurisdiction I would never have done what was done. 

MR. NELSON: Well, your Honor so stated that you would not sign 
it until they were returned. Then they were returned. 

THE COURT: And they were returned for the purpose of having the 
decree signed and then out they went again. How long have they been 





living in Massachusetts ? | 
MR. NELSON: Since 1954, in the Fall. Now,. may I say this to 
the Court, so that your Honor may view this in proper perspective, 


because we are dealing only with a plea by the husband that he has been 


deprived of visitation rights. ! 
THE COURT: No, there is more than that to it. If you were deal- 
ing only with that aspect of the case, then that would be simple. But 
there is something else again. It is a question as to whether or not there 
was fraud perpetrated upon the Court. That is the point. 
She had to bring the children back in for the purposes of giving the 
husband the right of visitation. I indicated I would not sign any decree 
while the children were outside the jurisdiction. She brings them back 


for that purpose and I sign the decree in February of 1954, and she goes 





right out with them again, out of the District of Columbia. They were 
there until-- 

MR. HAYES: They were here only until June of that year. She 
stayed until September, and during all of that period of time he paid. 

THE COURT: You cited cases on both sides. I will look at it. 

MR. NELSON: I would like to say this to your Honor, before you 
close us off. Your record will show at no time did the defendant follow 
any rights or actions he had to bring this to the attention of the court 
speedily. Now I cannot say he doesn't like to see his own children. But 

he had made no effort in this court to rectify the situation of which he 
now complains until we had a situation where we reduced this to a sum 
certain, and that was last November and this is now March. I might say 
this, so far as I know he has a relative in New York, another in Atlantic 
City, and it is my information he has visited in the past three or four years 
and has never made any effort to go to Boston to see his children. 

THE COURT: That may be true. But the point is, I am only con- 
cerned with one aspect, I am not concerned with the parties. Iam only 
concerned with whether I was put upon. 

MR. NELSON: Let me say this further, then I will cibse: 
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I notified'Mrs. Jackson of this hearing. I had word that she was 
coming down either last night or this morning. She may well be at the 


office or be checking in some time today. 


If your Honor is concerned with that aspect of whether or not any 
type of fraud was perpetrated upon the Court, I would like this set over for 
this afternoon or tomorrow and I will produce the party in court, her 


sworn testimony. 


THE COURT: It isn't a question of sworn testimony. It is a ques- 


tion of what the facts are in relation to the decree. The transcript, as 
read to me, indicated specifically and conclusively that I said those chil- 
dren were not to be taken out of the jurisdiction. He must have the right 
of reasonable visitation. Now that was put in the decree. Unfortunately, 
other language of a compelling character was omitted. 


There was enough in there, supported by the transcript, to indicate 
what I had in mind at the time. Therefore, once she took the children 
out of the jurisdiction, of the Court, query in the circumstances whether 
or not she vitiated any benefit she would get from a decree of this char- 
acter. I don't know. I will look at it. 


MR. HAYES: Your Honor referred to the Kephart case. Iam 
satisfied, if your Honor will read it, you will know the Kephart case is 
not conclusive of what your Honor just said; that the issue is still before 
your Honor just as you have indicated. The Kephart case has dissenting 
opinion which supports the Franklin case. 


THE COURT: When I tried the Kephart case I relied on the Franklin 
case. In the Kephart case the Court overruled the Franklin case. 

MR. HAYES: That is right. But your ‘Honor took the position that 
the Franklin case should have been sustained. 

MR. NELSON: I would like, because of the question you now raise 
on the possibility that might be in your mind that this plaintiff is circum- 
venting the intention of the Court, I would like the opportunity, if you 
feel there is justification for action, to bring her in and put her under 
oath-- 





| 
| 
THE COURT: I don't want her on the stand. I conclude, as a matter 

of fact, because the record substantiates my view in that respect. She 
was told not to take the children out of the jurisdiction. She did it. That 

| 

| 
Now the only question is whether or not that activity on her part, 
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is all. 


that act on her part, is of sufficient character for me to vitiate the judg- 
ment entered. If itis so, it will be done. There is no question about that. 

MR. NELSON: Well, that is what I was talking about. 

THE COURT: That is a question of law. : 

MR. NELSON: The hardship and situation that came: up, after he 
was ordered to pay the sum he did in the care of these small, very small 
children, is what led to her difficulty in maintaining a home here for 


them. 





THE COURT: I know. She should have come in and asked permission. 
But she didn't do it. You see the difficulty with these people is--I don't 
mean these particular people--they make the rules to gnittheir own con- 
venience at the time. Now the only way you can do anything of that char- 
acter is to come in and ask permission. She didn't do it. She makes up 
her own mind as to what she is going to do. Now, when she is under the 
gun she comes in andis very contrite about the whole business. 

All right. : 

(Whereupon, the instant matter was concluded. ) 


[ Filed Mar. 20, 1959] 


MEMORANDUM TO THE CLERK 


Motion to correct judgment for limited divorce granted. Motion 

to vacate money judgment granted. | 
At the conclusion of the trial in this case on the complaint for a 

limited divorce, in reference to the two children of the couple and especially 


in regard to their maintenance, the Court stated: 


". . . you [the wife] have demonstrated that you will have to 
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support yourself. This man is in no position to support you 

and the children both. . . . I will order him to pay only and 

when the children are brought into the jurisdiction, twenty dollars 
a week for their maintenance. So you had better bring them back 
in and don't take them out without permission of the Court. . . 


"Any payments are suspended until the children are 
brought back into the jurisdiction of the court and I want counsel 
to notify the Court to that effect." 


(Emphasis supplied. ) 

These statements were made by the Court on December 17, 1953 
at the time the decree was passed. Subsequently, in compliance with the 
Court's ruling the children were returned to this jurisdiction and the 
Court was so notified, and on February 2, 1954 signed the judgment re- 

. ferred to. Parenthetically, it might be said the order did not fully con- 
form to the ruling of the Court in haec verba, but the implication was and 
is clear, and reasonable visitation withthe children upon behalf of the 
husband was preserved and the twenty dollars a week payment ordered 
for their maintenance was predicated upon the underlying consideration 
that the children were not to be removed from the jurisdiction without 
the permission of the Court. The plaintiff, however, did not conform, and 

left the jurisdiction in September of that year, taking the children with her 2/ 

On October 1, 1958 the plaintiff moved for judgment for the accumulated 

arrearage and on November 14, 1958 a judgment was entered against the 

defendant for a fixed amount constituting such arrearage. 


First of all, it may be said that the Federal Courts, both trial and 
appellate, long ago established the general rule that they would not alter 
or set aside their judgments after the expiration of the term in which the 
judgments were finally entered. Out of deference to this deep-rooted 
policy in favor of the repose of judgments courts of equity have been 
cautious in exercising their power over such judgments. But it is to be 
noted that where occasion has demanded, they have wielded the power 


without hesitation. Divorce is an equitable proceeding. Kephart v. Kep- 
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hart, 89 U.S. App. D.C. 373 can be distinguished. Here there is no at- 
tempt made to reduce the amount, the conclusion being that justification 
for its entry and the condition on which it was predicated has not been 
complied with. 

Order accordingly. | 
/s/ Matthew F. McGuire 
United States District Judge 


March 20, 1959 


| 
1/ She and they are presently resident in Watertown, Mass. 


[Filed Mar. 30, 1959] : 


DENIED 
McGuire, J. 
fab. W.O.P. 


MOTIONS 


For Alimony. | 
To Increase Maintenance. | 


To Stay Entry of Order Correcting Order of this Court dated 
February 2, 1954, and Vacating Order of this Court dated 
November 14, 1958. : 
1. 
MOTION FOR ALIMONY 


Plaintiff moves this Honorable Court to enter order granting her 
alimony, and for reasons therefor state that she was granted a limited 
divorce on February 2, 1954 from the defendant on the ground of cruelty 
and of necessity and in good equity should have been granted alimony, 
adequate maintenance for the two minor children of the parties and 
counsel fees. She was denied alimony and counsel fees but was granted 
$20.00 weekly for the maintenance of two small children agee 2 and 3 
years respectively, entrusted to her custody. 

2. | 
MOTION TO INCREASE MAINTENANCE 


Plaintiff moves this Honorable Court in increase the award of 
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maintenance entered on February 2, 1954, and for reasons state that 
the grant of $20.00 weekly, for maintenance of the two children upon 
granting her a limited divorce was and still remains inadequate for their 
care, and that the financial condition of the defendant has so changed as 
to enable him to now provide proper support for the minor children of 
the parties. 


3. 


MOTION TO STAY ENTRY OF ORDER CORRECTING ORDER 
OF THIS COURT DATED FEBRUARY 2, 1954 AND VACATING 
JUDGMENT OF NOVEMBER 14, 1958 


Plaintiff respectfully moves the court to stay entery of an order cor- 
recting the order of this court dated February 2, 1954, and vacating a 
judgment dated November 14, 1958, and for reasons state the court is 
without power under the rules or in equity to enter such an order and, in 
any event, the defendant who drove his wife from the home of the parties 
through acts of physical cruelty; who consistently resisted support of his 
children; who willfully disobeyed an order of the court for more than five 
years, and who was and still is dilitory in pursuing the remedies provided 
is not entitled to equitable considerations even if equity be available. 


WHEREFORE, the premises considered, the plaintiff prays these 
motions be set for the taking of testimony and upon hearing hereof that 
she be granted an award of alimony, increased maintenance, and that 
entry of order correcting the Order of February 2, 1954, and vacating 
the judgment of this Court dated November 14, 1958, be stayed pending 


presentation of evidence upon the issues. 
| MURPHY & NELSON 


By: /s/ Rex K. Nelson 


(CERTIFICATE OF SERVICE) 





[ Filed April 6, 1959] 


ORDER CORRECTING JUDGMENT FOR LIMITED DIVORCE 


This cause coming on to be heard upon a Motion to Correct Judg- 
ment for Limited Divorce and it appearing to the Court that the Judgment 





signed in this cause on February 2, 1954 did not fully or correctly set 
forth the decree of the Court as voiced by the Court at the time said de- 
cree was passed, the said Judgment is corrected and modified to read as 
hereinafter set forth, and the Judgment, thus corrected and modified, is 
to supersede the Judgment heretofore signed on February 2, 1954, and is 
to be considered nunc pro tunc as being in full force and effect from the 
date of the original signing, February 2, 1954; Bccondingly; ‘it is by the 
Court this 6th day of April, 1959, 

ORDERED, that the Judgment heretofore entered as of February 
2, 1954 be corrected and modified to read as follows: 


JUDGMENT FOR LIMITED DIVORCE 


This cause having come on for hearing, and it having been estab- 
lished by competent evidence in open Court, (a) that the plaintiff and 





defendant were legally married on the 25th day of October, 1947, in Rich- 
mond, Virginia, and that two children, Thyra R. Jackson and Caraletta 
M. Jackson, were born as a result of this union, and are in the custody of 
the plaintiff, Naomi E. Jackson; (b) that plaintiff and defendant were 
bona-fide resident of the District of Columbia for more than one year next 
before the filing of the complaint herein; (c) that the allegations as set 
forth by the plaintiff, Naomi E. Jackson, in her complaint for limited 
divorce have been proven, it is by the Court, this 2nd day of February, 
1954, 

ADJUDGED AND ORDERED: | 

1. That the plaintiff, Naomi E. Jackson, be and is hereby granted 
a divorce a mensa et thoro from the defendant, Franklin B. | Jackson, on 





the grounds of cruelty. 


2. That the plaintiff, Naomi E. Jackson, shall have permanent 
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custody of their minor children, Thyra R. Jackson and Caraletta M. 
Jackson, with right of the defendant, Franklin B. Jackson, to visit with 
the said children at reasonable times and places. 


3. That the defendant, Franklin B. Jackson, shall pay to the 
plaintiff, Naomi E. Jackson, the sum of Twenty ($20.00) Dollars per 
week, beginning on the 5th day of February, 1954, and like sums on Fri- 
day of each succeeding week until further order of the Court as and for 
permanent maintenance of the minor children of the parties' hereto, 
subject to the condition that said amounts shall be payable only and when 
the children are in this jurisdiction; or subject to any such appropriate 
supplemental order or orders as may be passed by the Court upon appli- 
cation by the plaintiff, for temporary removal of the children from the 
jurisdiction. 

/s/ Matthew F. McGuire 
JUDGE 


[ Filed April 6, 1959] 


ORDER VACATING JUDGMENT 


This cause came on to be heard upon a Motion to Vacate Money 
Judgment and a Motion to Correct a Judgment for Limited Divorce. As 
of even date herewith the Court has signed a Judgment superseding the 
Judgment signed in this cause as of February 2, 1954, said modified 
Judgment making payments due to the plaintiff only and when the children 
of the parties’ hereto are in this jurisdiction and subject to supplemental 
orders of the Court and making these provisions effective from February 2, 
1954. Under the conditions here set forth and because the Judgment 
passed in this cause as of the 14th day of November, 1958 was based on 
the language of the Judgment of February 2, 1954, and failed to take into 
consideration the actual decree as passed, as shown by the modified 
Judgment signed herein as of even date herewith making the decree of 
the Court conditioning payment by the defendant for the support of the 
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children upon their being in the jurisdiction expressly a part of the 
Judgment, and it appearing to the satisfaction of the Court that contrary 





to its decree, without knowledge or permission of the Court that the chil- 
dren of the parties! were taken by the plaintiff out of the jurisdiction of 
the Court in September, 1954 and have been continuously domiciled from 
that time to the present in Watertown, Massachusetts, it is by the Court 
this 6th day of April, 1959, 


ORDERED, that the Judgment entered herein as of the 14th day of 
November, 1958 in the sum of $3,960.00 in favor of the plaintiff and 
against the defendant be and the same hereby is vacated, set aside, and 
held for naught and the execution thereon as heretofore authorized is 
hereby cancelled. 

/s/ Matthew F. McGuire 
JUDGE 


[ Filed April 21, 1959] 
NOTICE OF APPEAL 





Notice is hereby given this 21st day of April, 1959, that Naomi E. 
Jackson hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgments of this Court entered on the 6th 
day of April, 1959 in favor of Defendant, Franklin B. Jackson against 
said Naomi E. Jackson. | 

/s/ Rex K. Nelson 
Attorney for Plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented are: 


1. Whether the District Court had the power in April of 1959 to 
correct its judgment of February 1954 nunc pro tunc so as to include 
an omitted provision conditioning the appellee-father's obligation to 


pay maintenance upon the continued presence of his children in the 


District of Columbia? 


2. If so, whether the entry of the orders of April 6, 1959 correct- 
ing the judgment of February 2, 1954 nunc pro tunc and vacating the 
judgment entered November 14, 1958 constituted abuses of the Court's 
discretionary power? 
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BRIEF FOR THE APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellant wife brought the original action in thi's case against 
the appellee husband in 1952 for a limited divorce on the ground of 


cruelty and for custody and maintenance of the parties' two minor 
children. The children, at the time of hearing before Honorable 
Matthew F. McGuire, District Judge, in December, 1953, were with the 
maternal grandparents in Massachusetts. After hearing, Judge McGuire 
ruled that the evidence was conflicting but that the preponderance was in 


favor of the wife and he granted her the limited divorce, but denied her 











2 


any alimony, finding she was able to support herself and appellee's 
means were limited. The Court granted custody of the children to 


appellant-wife, but with respect to the appellee-husband's duty to pay 
maintenance the Court suspended father's obligation to pay maintenance 
until the children were brought back into the jurisdiction and stated in 
its ruling: 

 . . I will sign no decree until those children come 


back from Massachusetts and they are brought 
within the jurisdiction of this Court... 


"So, therefore, I will order him to pay only and when 
the children are brought into the jurisdiction, 
twenty dollars a week for their maintenance. So 
you had better bring them back in and don't take 
them out without permission of the Court." (J.A. 4) 

The appellee and appellant were present in Court and heard the 
ruling ordered by the Court (J.A. 12). Two months later, in February, 
1954, the children having been brought back to the District of Columbia 
from Massachusetts, a judgment purporting to conform with the ruling 
of the Court, was drafted by counsel for the appellant and presented to 
the husband's counsel, who indicated thereon "seen". (J.A. 14). The 
children were in fact in the District at the time. This judgment included 
a right to visit at reasonable times and places, but did not include the 
Court's prohibition against taking the children outside the Court's juris- 
diction without the permission of the Court, and, further, it did not in- 
clude the Court's qualification of the appellee's obligation of support 
conditioning this obligation on the presence of the children within the 
District of Columbia, the jurisdiction of this Court, (See J.A. 5), except 
insofar as it gave to the appellee father the right of visitation at reason- 
able times and places. These omissions occurred through inadvertence 
of both counsel for the appellee and the Court (Trial Court's Memoran- 
dum to the Clerk, J.A. 22). 


Subsequent to the entry of the aforesaid judgment the children 
remained in the District of Columbia for about four months and all during 
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this time the appellee complied with the financial requirements of the 
judgment. In June of 1954 the children were removed from the District 





and taken to Massachusetts (J.A. 11). This was done without the per- 
mission of the Court having been first obtained as ordered by the Court 
(J.A. 11). The children have remained outside the District of Columbia, 
since June, 1954, except for a short period in August, 1958 (J.A. 8). 
During this period the appellee did not make maintenance payments to 
appellant. He refrained from doing so because he understood that he 
had been directed to make payments to her only while the children were 
in the District of Columbia and he could exercise his right of visitation 
(J.A. 11-12). From the middle of 1954 to 1958 the appellant made no 
demand upon the appellee for payment of the maintenance (J.A. 11). 


The first such demand was made when the Motion to Ascertain 
Maintenance Arrearage and Judgment was served upon him on Octo- 
ber 15, 1958 (J.A. 11). : 


: 
The appellee husband answered the Motion with an affidavit 

(J.A. 7). On November 14, 1958, Judge Pine found that appellee had not 

complied with the order of February 2, 1954 and entered an order ascer- 


taining the arrearage at $3,960.00 and entered judgment for that amount. QJ. A. 9) 
| 


Thereafter the appellee filed a motion directed to Honorable 
Matthew F. McGuire, District Judge, who had personally heard the case, 
made the ruling and signed the order of February 2, 1954, requesting 
him to correct the judgment to conform with his ruling and to enter a 
conformed judgment nunc pro tunc and to vacate the order of Judge Pine 
for judgment. Judge McGuire granted this motion on April 6, 1959, 
entered a nunc pro tunc judgment which, as to maintenance provides: 





"3. That the defendant, Franklin B. Jackson, 
shall pay to the plaintiff, Naomi E. Jackson, the 
sum of Twenty ($20.00) Dollars per week, begin- 
ning on the 5th day of February, 1954, and like 
sums on Friday of each succeeding week until! 
further order of the Court as and for permanent 
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maintenance of the minor children of the parties 
hereto, subject to the condition that said amounts 
shall be payable only and when the children are in 
this! jurisdiction; or subject to any such appropriate 
supplemental order or orders as may be passed by 
the Court upon application by the plaintiff, for tem- 
porary removal of the children from the jurisdic- 
tion.” (J.A. 26). 


Judge McGuire also entered an order vacating Judge Pine's judg- 
ment, inasmuch as the basis on which it had been predicated was 
removed. (J.A. 26) 


Appellant appeals from these orders of April 6, 1959. 


SUMMARY OF ARGUMENT 


This appeal is from the District Court's orders of April 6, 1959 


(1) correcting nunc pro tunc the judgment of February 2, 1954 so as to 


make it clear that the father’s child maintenance was payable only while 
the children were in the District of Columbia, and (2) finding that the 
children were not in the District of Columbia but, rather, were in Massa- 
chusetts at all material times, and thereupon vacating a money judgment 
for accrued maintenance entered November 14, 1958. 


The Court's orders of April 6, 1959 were predicated upon the 
Court's finding that it had ruled on December 17, 1953 at the conclusion 
of a hearing on the merits that appellant would be awarded custody of the 
parties’ minor children, but that the appellee would have visitation rights 
and would pay $20.00 per week maintenance only while the children were 
in the District of Columbia. 


The District Court had the power to do what it did on December 17, 
1953, namely, to order appellee to pay child maintenance only while the 
children were in the District of Columbia. It does not appear that this is 
an unreasonable way to protect the father's right of visitation or that this 
is not consistent with the best interests of the children or any overriding 
public interest. 
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The Court in its judgment of February 2, 1954 intended, but did 
not expressly provide, that the appellee's child maintenance was payable 
only while the children were in the District of Columbia. The express 
provision was omitted by the Court through inadvertence and perhaps 
induced by the appellant. | 


The Court has inherent power to correct its judgments to conform 





to its actual rulings in its sound discretion; and there is no time limita- 
tion in Rule 60 of the Federal Rules of Civil Procedure or elsewhere 
which would prohibit the entry of this corrective judgment and order 
nunc pro tunc on April 6, 1959. The entry of the April 6, 1959 corrective 
judgment and order were within the sound discretion of the Court, inas- 
much as both parties knew of the original ruling and acted thereon; ap- 
pellant did not change her position in reliance upon it, the appellee was 
not guilty of laches in moving to correct the omission, and there is no 
reason in the substantive law or sound public policy which would prohibit 
the Court from so amending the 1954 judgment. | 


ARGUMENT 


ifs 





The District Court has the power at any reasonable time within its 
sound discretion to correct its orders or judgments so as to conform to 
and clarify the actual rulings by the Court. More specifically, the Court 
has the power to amend so as to make it clear that a father's obligation 
to pay child maintenance is conditioned upon the presence of the children 


in the District of Columbia. 


The fundamental premise of the appellee's position on this appeal 
is that Judge McGuire has the power to correct the Court's judgment of 
February 2, 1954 so as to make it clear that the father's obligation to 
pay child maintenance is conditioned upon the presence of the children 


in the District of Columbia ab initio nunc pro tunc and that Judge McGuire 
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could so amend the judgment at any reasonable time in the sound dis- 
cretion of the Court without reference to any specific time limitation 


contained in Rule 60 or elsewhere. 


Rule 60(a) of the Federal Rules of Civil Procedure provides that a 
District Court may amend its judgment so as to include provisions in- 
advertently omitted, explicitly stating that: 


",..errors... arising from oversight or omission 
may be corrected by the Court at any time of its own 
initiative or on the motion of any party and after such 


notice, if any, as the Court orders." (emphasis supplied) 


This rule merely restates the general principle that courts have 
inherent jurisdiction to correct and amend their own judgments when by 
doing so justice is promoted and injustice is prevented. 30A Am. Jur. 
(1958) "Judgments -- nunc pro tunc entries; corrections of records", 
Sec. 591 page 277 et seq. 


Rule 60 prescribes the procedure for obtaining relief from judg- 
ments, theretofore obtained by writs of review, bills of coram nobis, 
bills of audita querela and similar remedies, and also by motions in the 
cause. The procedures contemplated by Rule 60 are motions in the 
same cause and independent actions for relief of judgment. In the case 
of independent actions the time within which a proceeding may be brought 
is governed by the applicable statute of limitations and by principles of 
laches. With respect to motions in the came cause a party loses the 
right to obtain relief in some cases after a year. In other classes of 
cases the time within which relief can be obtained is within the sound 
discretion of the Court and there is no time limit. It is our position that 
the present case falls within the last mentioned category. See Federal 
Rules of Civil Procedure, 28 US,C.A.,Rule 60, ''Notes of Advisory Com- 
mittee on Rules", page 311. 


Klapprott v. United States, 335 U. S. 601, wherein a default judg- 
ment of denaturalization was vacated four years after its entry, is 
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illustrative of this class of case. It seems too clear for! extended argu- 


ment that this category includes cases where the omission was the 
Court's,perhaps induced by the appellant. | 


Although the appellant does not so expressly state, her argument 


implies that a Court, as a substantive matter, may not condition a 





father's obligation to pay child maintenance upon the continued presence 
of the children in the District of Columbia. This is not accurate. It is 
granted that a father's obligation to support his children is not obviated 
by the dereliction of their mother. However, there is a relationship 
between a father's obligation to support his children and his right to the 
custody, companionship, services and earnings of his children. Whether 
a Court will impose an obligation upon a father to pay for the support of 





his children depends upon many factors, for example, his own financial 
capacity, the need of the children, whether or not the children have been 
emancipated, and where the legal custody lies. (See Madden, Domestic 
Relations (1931), page 387, et seq.) 

The United States District Court has awarded custody of these 
children to the mother and has given the father a right//o have associa- 
tion and contact with his children through visitation at reasonable times 
and places. The Court can only enforce the father's right to visitation 
if the children and the mother are within the jurisdiction of the Court. 
While the children and the mother are in Massachusetts -- domiciled 
there -- the Court has jurisdiction over the father only and can enforce 
his obligations; it cannot enforce his rights. Inasmuch as the Court has 
made a determination that the wife in this instance is able to support her- 





self and is entitled to no alimony from the appellee and that the father is 
a man of limited means, it is reasonable that the court should attempt to 
protect his rights by applying the only available sanction, namely making 
his obligation to pay support money conditional upon the presence of the 
children in the District. It cannot be said, especially at this time, that 
the Court has exceeded its substantive power. : 
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The appellant's contention that the action of the District Court in 


amending its judgment of February 2, 1954 nunc pro tunc is inconsistent 


with the principle announced in the case of Kephart v. Kephart, 89 U.S. 


App. D.C. 374, is not supportable. The import of the Kephart case is 
that a decree or judgment providing for periodic payments of alimony 

or maintenance, if validly entered, fixes the amount of the obligation of 
the husband or father and as each periodic installment becomes due the 
amount thereof becomes fixed under a judgment and cannot be altered 
when events have occurred subsequent to the entry of the judgment 
which have made it inequitable to enforce payment. As an analogy, a 
judgment for wages due or for money owed as a debt is a fixed obliga- 
tion, and cannot be reduced simply because subsequent events have made 
it difficult for the judgment debtor to pay. The Kephart rule and the 
analogies referred to are predicated on the initial validity of the judg- 
ment. The premise of the District Court in the case on appeal is differ- 
ent: Here the obligation to pay never arose in the first place because 
the ruling of the Court was so framed that the obligation never arose 
while the children were outside the District of Columbia and the children 
were never in the District of Columbia at any material time. 


Ir. 


The District Court properly entered its order of April 6, 1959 
correcting its judgment of February 2, 1954 so as to make it clear that 
appellee’s obligation to pay child maintenance was conditioned upon the 
presence of the children in the District of Columbia. 


We have already dealt with the proposition that the Court had the 
power on December 17, 1953 and on February 2, 1954 to order the 
appellee-father to pay maintenance for his children to the appellant only 
if and when the children were in the District of Columbia, and that the 
Court had the power to correct, amend, and clarify its 1954 judgment at 
a subsequent time within its sound discretion without reference to any 
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specific time limitation. It is clear from the record that the Court in 
fact so ruled at the end of the trial on December 17, 1953. (See state- 
ment of the case; transcript of Court's ruling, J.A. 3; transcript of 
argument on motion to correct judgment, J.A. 4; Judge McGuire's 
memorandum to the Clerk, J.A. 22). | 


We now approach the proposition that the entry of the order of 
April 6, 1959 correcting and clarifying the 1959 judgment was within the 
sound discretion of the Court. The ruling of the Court on December 17, 
1953 was rendered in open court in the presence of both parties. There 
is no mistaking its clarity and the ruling was in fact clear to both 
parties. Although the father had been making maintenance payments 





pendente lite, the Trial Court suspended his obligation to pay mainte- 
nance until the children were brought back from Massachusetts into the 
jurisdiction of this Court and made the payments conditioned "only" upon 
their presence in the jurisdiction. More than two months elapsed before 
an order was presented to the Court, prepared by appellant's counsel. 

At that time the children had been brought back into the District of Co- 
lumbia where they remained only until the end of the school term in June, 
and thereafter were taken back to Massachusetts where they have lived 


ever since. 


The Court was not apprised of this change in their residence. The 
appellee made his maintenance payments under the order of February 
1954 all during the time the children were in the District of Columbia; 
he did not make them after the wife and the children had moved to 
Massachusetts, relying upon the Court's ruling in open court and believing 





with ample justification that his obligation to make these payments 
depended upon the presence of the children in the District of Columbia. 
After the appellant moved to Massachusetts herself in September of 1954 
she made no claim or request or demand for money from appellee. 


There is no change of circumstances or position in reliance upon the 


1954 judgment. No rights became vested under it. Nor is the appellee 


guilty of laches. 
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There is no basis in law or equity to support the appellant's claim 
to a right of recovery against the appellee for the alleged accrued 
maintenance. Here again the appellant, in moving to Massachusetts and 
taking the children with her without requesting the permission of the 
Court as instructed, and knowing that the husband's obligation to support 
the children depended upon the presence of the children in the District of 
Columbia, knowing also that she would have to support the children her- 
self or obtain assistance and ask for their support elsewhere, made a 
conscious election on her part as trustee of the children and their legal 
custodian to relieve the father of his obligation under the Court order to 
pay maintenance and to assume the obligation herself to provide for the 
support of the children. 


The appellant's reference to decisions under the Uniform Recipro- 
cal Enforcement of Support Law is not pertinent to any issue pending 
before the Court on this appeal. If Mrs. Jackson, in Massachusetts, 
were to initiate a Reciprocal Enforcement of Support Proceeding and 
have it forwarded to the District of Columbia, the Court at that time 
could ascertain the relevant facts and enter an appropriate prospective main- 
tenance owder. This could be entirely consistent with the rights ofthe parties 
and proper recognition of the jurisdiction of the District Court. Britt v. 
Britt, 153 A. 2d 644 (U. S. Mun. App. 1959). 


CONCLUSION 


In December 1953, the District Court (Judge McGuire), after hear- 
ing evidence, ruled that the appellant should have custody of the parties' 
minor children and that the appellee should pay $20.00 per week for their 
maintenance when and if the children were in the District of Columbia. 

At the time of the Court's ruling the children were in Massachusetts 
living with their maternal grandparents. In view of the Judge's statement 
that he would sign a judgment only if the children were brought back to 


the District of Columbia; they were returned so that the Judge would enter 
a judgment. In February 1954 the Court signed an order which, inter alia, 
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ordered the appellee to pay to the appellant $20.00 per week for the 
maintenance of the parties’ children and gave the appellee a right to 
visitation at reasonable times and places. Through unfortunate over- 
sight the condition that the appellee's obligation to pay maintenance was 
to obtain only when the children were in the District of Columbia was 
omitted from the judgment. The appellant kept the children in the Dis- 
trict only until the end of the current school year and in June of 1954 
took them back to Massachusetts where they have lived ever since. The 





appellee, relying upon the Court's ruling did not make maintenance pay- 
ments after the children left this jurisdiction, and the wife did not make 
any claim or demand upon him until she filed a motion in Court in Octo- 
ber 1958. Under these circumstances the Court acted within its power 
and its sound discretion in amending the 1954 judgment faunc pro tunc so 
as to clarify and clearly define the appellee's support obligation showing 
it to be conditioned upon the presence of the children in the District of 
Columbia. And, further, the District Court acted within its power and 

its sound discretion in vacating the money judgment entered November 14, 
1958, having found that the children had been removed from the District 


of Columbia and were living in Massachusetts at all material times so 





that the obligation which was the basis for the jude ‘of November 14, 
1958 never arose. 


Respectfully submitted, 


GEORGE E. C. HAYES 
GEORGE H. WINDSOR 


613 F Street, N. W. 
Washington, D.'C. 


Attorneys for Appellee 


Of Counsel: 


COBB, HOWARD, HAYES & WINDSOR 
613 F Street, N. W. 
Washington, D. C. 
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APPEAL FROM THE JUDGMENT OF THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC : 
and/or . 
FOR REHEARING AND MODIFICATION 


Petitioner, appellant, respectfully prays for a rehearing en banc. 
The opinion of this Court, March 10, 1960, affirmed two orders of the 
court below both dated April 6, 1959, one of which amended nunc pro 
tunc to February 2, 1954, a decree for limited divorce, and the other 
vacated a judgment for maintenance arrearages entered November 14, 
1958. Bazelon, Circuit Judge, dissenting, would have vacated the orders 
and remanded for reconsideration on a Supplemental record and finding 
with respect to the interest of the minor children of the : parties. 








THE CASE 


Appeliant-wife's suit for limited divorce on the grounds of cruelty 


was contested. At conclusion of the trial December 17, 1953 the Court 
(McGuire, J.) announced it would grant the decree, $20.00 weekly for 
support of the two minor children of the parties, ages 2 and 3, but would 
deny alimony and withhold signature of the decree until the children, 
then with appellant's mother in Boston, were returned to the District. 


The children were brought back shortly after the 1st of January 
1954, and a proposed judgment for limited divorce was submitted to 
opposing counsel who signed it "seen" and returned it for filing. It 
was signed February 2, 1954, and the right of visitation at "reasonable 
times and places" was reserved to the appellee. 


In July 1954, appellant, with children, visited with her parents in 
Boston on vacation. On return to her employment she did not bring the 
children, and in September 1954 she removed to Watertown, Massachusetts, 
where her government employment had been shifted. 


Appellee stopped maintenance payments in September, 1954 with- 
out permission of Court. In October, 1958, appellant moved to reduce 
arrearages to judgment, and on hearing November 14, 1958 the Court 
(Pine, J.) entered judgment for appellant. No appeal was taken. 


In February, 1959, appellee moved to correct nunc pro tunc the 
decree of February, 1954 and to vacate the judgment for arrearages. 
Appeliant opposed and upon hearing the Court (McGuire, J.) announced 
its only concern was whether it had been "put upon" by appellant remov- 
ing the children from the jurisdiction without permission of the Court; 
that appellee "must have the right of reasonable visitation", and then 
refused to receive testimony on the ground the issue before him was 
a matter of law. 
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The Court thereafter advised counsel that both of appellee's 
motions would be granted. Appellant thereupon filed motions for 
alimony, increased maintenance for the children and for a stay in 
entry of the orders pending hearing on her motions. The Court signed 
a nunc pro tunc order amending the original decree to provide that 
appellee pay maintenance only when the children were in the District 
and vacated the judgment entered by Judge Pine for arrearages, 


Appellant's motions were denied in chambers. 





REASONS FOR REHEARING EN BANC AND/OR REHEARING 


This case should be reheard by the Court en bane or by the 
original panel because: | 


1. The amendment of a judgment five years old, nunc pro tunc, on 
the ground of "underlying considerations", represents a drastic expan- 
Sion of the equity powers of the Court and creates a dangerous precedent 
inviting the trial Court, when asked, to sit in revisory and appellate 
review of its own judgments. Further, it creates an enormous loophole 
in the rule established by Kephart v. Kephart, 89 U.S. App. 373 that 
maintenance and alimony cannot be modified retroactively. 


2. This is the first time the issue has been presented here for 
determination, and by a 2 to 1 opinion the Court now stands committed 
to the extreme minority rule followed in only a few states that a mother 
having custody of minor children forfeits accumulated and future main- 
tenance from the father if she remove the children from the jurisdiction 
without permission of the Court. | 





This rule, which might be called the Minnesota rule because it 
has been followed there so many years, has been the Subject of succes- 
Sive appeals, but, even there, it has lately been modified by force of 
reciprocal non-support laws. | 
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The minority rule is not in accord with a line of decisions in this 
jurisdiction and "contravenes fundamental public policy." It is not good 


or stable law. 


3. Both litigants agreed one question before the Court was whether 
the trial Court abused its discretion if, in fact, it had nunc pro tunc 


authority to correct and amend the original order. 


The majority opinion here does not meet the issue or decide the 


question, , but, by inference, suggests the Court's failure to meet its 
obligation to the children is not decisive because the record does not 
indicate the children suffered nor show the parent's financial situation. 
This overlooks the fact the need for support and the parents financial 
condition was shown on the effective date of the order, and appellee so 
conceded in oral argument before this Court. This also overlooks the 
fact that appellant tried without success to persuade the Court to let 
her testify as to the interest of the children. The dissenting opinion 
correctly states the law and suggests the proper procedure. 


I 
THE COURT EXCEEDED ITS POWERS 


Established rules and statutes for re-examination of judgments 
still apply even though the end of the term rule has been abolished. 
United States v. Ohio Power Co., 353 U.S. 98. Gross injustices may be 
corrected under certain circumstances. Hazel-Atlas Co. v. Hartford Co., 
322 U.S. 238. No gross injustice existed here between the parties. No 
matter what the phraseology of the correcting order, the purpose of the 
trial court was to summarily punish appellant without a hearing for what 
it concluded was a fraud. Since appellant had been denied alimony at all 
times, there remained nothing to take by way of punishment except the 
children's allowance. That was done. 
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The majority here, p. 3 of the Opinion, suggests Sanges v. Sanges, 
44 Wash. 2d 35, as contrary authority to that proposed by appellant. In 
that case the decree specifically restrained the mother from removing 
the child from the jurisdiction. She did, however, and the Court cancelled 
out past due installments as well as future payments. The Appellate 


Court posed the question: 


Is it an abuse of discretion for the trial Court to modify a 
decree of divorce and relieve the husband from paying sup- 
port money for a child, so long as his former wife violates 
the specific terms of the decree restraining her?| 
The Court commented on the fact the wife there did not choose to produce 
evidence relating to the child's welfare. In reversing, the Court answered 
its question by approving the modification as to future payment, but held 


that past-due installments for Support money under a divorce decree con- 





Stituted a fixed obligation and the trial Court did not have power to modify 


retroactively. 


The rule established in this jurisdiction by Kephart v. Kephart, 89 


U.S. App. D.C. 373, considered by the Court en banc, is the same as that 
in the Sanges case with respect to past due installments. Appellant's 
Situation and that in Sanges differs in two respects. In the latter case 
the divorce decree contained (a) a Specific prohibition against removal 
of the child from the jurisdiction and (b) the wife chose not to offer any 
testimony as to the welfare of the child. Here there was) (a) NO specific 
prohibition against removal and (b) the trial Court several times denied 
appellant an opportunity to present testimony and thereafter denied with- 
out hearing in chambers her motions for alimony and maintenance. 


The ruling in this case approves a drastic extension of authority 
under which the Court may revise its judgments on "underlying premises" 
and, at the same time, approves a side-door modification of the rule in 
Kephart through nunc pro tunc amendment to permit retroactive modifica- 





tion of past-due installments for Support money under a divorce decree. 
Since the Kephart rule was established after long and careful consideration 
by the entire Court, the rule should not be modified without like considera- 


tion nor as an incidental by-product of a summary punishment procedure. 
| 





I 


THE MINORITY RULE EXCUSING THE FATHER FROM HIS OBLIGA- 
TION TO SUPPORT CHILDREN BECAUSE OF THE MOTHER'S DERE- 
LICTION, IF ANY, IS NOT SOUND LAW AND SHOULD NOT BE ADOPTED 
IN THIS JURISDICTION 


The current of authority is that a father's obligation to support 
his children is not predicated on the right of visitation. In other words, 


support is not a quid pro quo for the privilege, since children must have 
food, clothing and shelter. The Municipal Court of Appeals, Edmonds v. 
Edmonds, 146 A.2d 774, and Britt v. Britt. No. 2381, decided August 6, 
1959, cited a line of decisions in this Court indicating the above view. 


The dicta in the majority opinion here indicates adherence to the 
view, but the conclusion repudiates it. Appellant respectfully suggests 
that if the judgment here be permitted to stand it will be just a matter 
of time before re-evaluation and modification become necessary. The 
conclusions and law in the dissenting opinion are sound, in harmony 
with the sense of this Court as expressed in previous decisions, and 
without question will stand the test of time. 


I 


IT IS MANIFEST ABUSE OF DISCRETION TO MODIFY MAINTE- 

NANCE RETROACTIVELY AND PROSPECTIVELY SOLELY TO 

PUNISH THE CHILDREN'S MOTHER, AND ESPECIALLY SO AFTER 

DENYING HER AN OPPORTUNITY TO TESTIFY WITH RESPECT TO 

THE BEST INTEREST AND WELFARE OF THE CHILDREN 

As the relevant docket entries show in the joint appendix to the 

prief, and as was Called to the attention of the Court upon argument, 
appellee opposed the original motion for maintenance, he objected to 


the Domestic Relations Commissioner's Report which recommended 
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that he be required to pay; a pendente lite order was entered and upon 
trial testimony established the children's need and their father's ability 
to provide. Nothing to the contrary has ever since been shown or Claimed, 





not even by the appellee. The rule is plainly stated in the dissenting 
opinion, p. 8: : 


| 
But once a support order is entered, any party seeking to 
modify it must show new circumstances justifying! the change. 


The majority opinion here actually and in fact places the burden on 
appellant to reprove what she has already established, p. 4: 


- - - nothing in the record now before us shows that the needs 
of the children suffered by the cessation of the payments in 
the circumstances of their new home. . . | 
* * * 
The financial situation of the parties is not shown by 
the evidence, nor the needs of the children either now or 
during the period of the alleged arrearages. | 





Appellant should not be penalized here for failure to have evidence 
in the record on the children's needs. THE TRIAL COURT REFUSED TO 
SP a Se Se 
RECEIVE SUCH TESTIMONY: | 
a SE PEO LTIMONY 


| 
| 
Court: That may be true (counsel's statement that appellee 
had been near Boston but never made effort to see 
his children). But the point is, Iam only concerned 
with one aspect, I am not concerned with the parties. 
Iam only concerned with whether I was put upon. 


Counsel: . . . I would like this Set over for this afternoon 
or tomorrow and I will produce the party in court, 
her sworn testimony. ! 


Court: It isn't a question of Sworn testimony. . , He must 
have the right of reasonable visitation. . . | 


Counsel: . . . I would like the Opportunity . . . to bring her 
in and put her under oath. | 


Court: I don't want her on the stand... 
* * *x 


That isa question of law. 


Counsel: The hardship and situation that came up, after 
he was ordered to pay the sum he did in the care 
of these small, very small children, is what led 
to her difficulty in maintaining a home here for 
them. | 
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Court: I know. She should have come in and asked permission . . 


Another reason why there is no evidence on suffering or need of 
the children in this record is the fact that after the trial Court announced 
its intention to grant appellee's motions appellant filed motions for ali- 
mony and increased maintenance. Although these motions were set by 
the Clerk for hearing before another Court, Judge McGuire denied them 
in chambers. Appellant was in the District and prepared to testify, if 
necessary, when appellee's motions were argued. She also intended to 
testify in support of her motions for alimony and maintenance, but in 
both instances she was denied opportunity by the Court. 


Appellant strongly resists any implication she was less than 
diligent in bringing a proper record before this Court and believes it 
unfortunate that such absence of evidence must influence the Court's 
judgment adversely to her. A litigant can do no more than ask the trial 


Court for leave to present testimony. 


The Court, p. 5 of the opinion, states the trial Court, if asked, has 
an obligation in appropriate proceedings to the children and their parents 
as related thereto, depending on the evidence. The whole matter has been 
before the Court and the Court has ruled on the issue as a matter of law. 
This Court affirms. Thus, as appellant sees it, any further proceeding 
pelow in this case, regardless of the evidence, does not compel any 
change of disposition on the part of the trial judge, nor could appellant 
expect any change of disposition considering the history of the case and 
the firmness of the Court's position. 


The Court below did or did not abuse its discretion in summarily 
amending nunc pro tunc a 5-year-old divorce decree to deprive children 
of needed support to punish the mother after denying her the privilege of 
testifying. However, if evidence as to the best interest and needs of the 


children, and the rights of the parents as related thereto, over the past 


five years, and presently, is required for a proper determination of the 
issues herein, then the procedure prayed for by appellant and suggested 
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in the dissenting opinion is the only proper, fair and just means of 
insuring equitable consideration for all parties concerned in one cause 
of action. 
WHEREFORE, your petitioner respectfully prays;entry of order 
vacating and setting aside the opinion of this Honorable Court dated 
March 10, 1960, and that the Cause be set for hearing en banc and/or 
for rehearing and modification. 


Respectfully submitted, 
MURPHY & NELSON 


By: 
REX K, NELSON 


211 C Street, N.W. 
Washington, D. C. 


Attorney for Appellant 
LE 
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